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PREFACE 


The State of Montana continues to grow in its diversification of indus- 
tries, and in the assumption of new interests, cultural and business, by its 
expanding population. So indeed does its jurisprudence, both statutory and 
case law, develop to meet the changing times. 


The original Volume Five of the REVISED CODES OF MONTANA, 
1947 was first replaced after the 1955 session of the Legislative Assembly. 
Since then 800 pages of new laws, amendments and annotations have been 
compiled into the supplement for this volume, and much of the statutory 
law contained in the first replacement volume has become obsolete by repeal 
or amendment. This is especially true in the fields of taxation and state 
institutions. 


For these reasons, a new issue of Volume Five became essential under 
the replacement program approved by the State authorities and the Mon- 
tana Bar Association. The 1966 edition of Replacement Volume Five has 
been published in two parts in order to provide books that are not too 
cumbersome and to permit supplementation for a longer period. Part 1 
includes Titles 76 through 83 and Part 2 contains Title 84. Thus the Taxa- 
tion title, which is usually heavily supplemented by legislative additions 
and amendments and by annotations to the great amount of litigation 
in the field, constitutes an entire book. This should make the Supplements 
easier to handle and should postpone the necessity for further replacement. 


This Replacement Volume Five contains all existing laws in the above 
titles, through the regular session of the Thirty-Ninth Legislative Assembly, 
and all notes and annotations have been brought to date. Excluded are 
obsolete laws, local and special laws, appropriation acts, resolutions, and 
enacting and repealing clauses. 


The arrangement and numbering system of the original volume have 
been retained; hence the General Index and its supplement may be used as 
before in locating particular laws. Legislative history references have been 
brought to date and no changes have been made in the general style used 
heretofore. 


Annotations have been added covering decisions of the Supreme Court 
of Montana and of the United States Supreme Court and other Federal 
courts through volume 144 Montana Reports, volume 405 Pacific 2d, volume 
378 United States Reports, volume 12 Lawyers’ Edition 2d, volume 85 Su- 
preme Court Reporter, volume 348 Federal Reporter 2d, and volume 243 
Federal Supplement. 


ili 


PREFACE 


This volume may be cited as Repl. Vol. 5 (Part 1), Revised Codes of 
Montana, 1947. For references to sections, we recommend ‘Sec. 
Repl. Vol. 5 (Part 1), Revised Codes of Montana, 1947.” 


To Wesley W. Wertz, Code Commissioner of the 1947 Codes, we extend 
our thanks for his advice and able assistance in the preparation of this 
Replacement. 


? 


The Publishers 
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TITLE 76 


SOIL AND WATER CONSERVATION 


Chapter 1. State soil and water conservation districts law, 76-101 to 76-117. 
2. Soil conservation district assessments and funds, 76-201 to 76-219. 


CHAPTER 1 


STATE SOIL AND WATER CONSERVATION DISTRICTS LAW 


Section 76-101. Short title. 
76-102. Legislative determinations, and declaration of policy. 
76-103. Definitions. 
76-104. State soil conservation committee. 
76-105. Creation of soil and water conservation districts. 
76-106. Election of supervisors for each district. 
76-107. Appointment, qualifications and tenure of supervisors. 
76-108. Powers of districts and supervisors. 
76-109. Adoption of land-use regulations. 
76-110. Performance of work under the regulations by the supervisors. 
76-111. Board of adjustment. 
76-112. Co-operation between districts. 
76-113. State agencies to co-operate. 
76-114. Discontinuance of districts. 
76-115. Disposition of funds. 
76-116. Inconsistency with other acts. 
76-117. Change of district name—division and combination of districts. 


76-101. Short title. This act may be known and cited as “the State 
Soil and Water Conservation Districts Law.” 


History: En. Sec. 1, Ch. 72, L. 1939; Collateral References 
amd. Sec. 1, Ch. 73, L. 1961. Agriculture¢-1. 
3 C.J.S. Agriculture §§ 2-4, 25, 31, 38. 


76-102. Legislative determinations, and declaration of policy. It is here- 
by declared, as a matter of legislative determination: 


A. The condition. That the farm and grazing lands of the state of 
Montana are among the basic assets of the state and that the preservation 
of these lands is necessary to protect and promote the health, safety, and 
general welfare of its people; that improper land-use practices have caused 
and have contributed to, and are now causing and contributing to, a pro- 
gressively more serious erosion of the farm and grazing lands of this state 
by wind and water; that the breaking of natural grass, plant, and forest- 
cover has interfered with the natural factors of soil stabilization, causing 
loosening of soil and exhaustion of humus, and developing a soil condition 
that favors erosion; that the topsoil is being blown and washed out of 
fields and pastures; that there has been an accelerated washing of sloping 
fields; that these processes of erosion by wind and water speed up with 
removal of absorptive topsoil, causing exposure of less absorptive and less 
protective but more erosive subsoil; that failure by any land occupier to 
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conserve the soil and control erosion upon his lands causes a washing and 
blowing of soil and water from his lands onto other lands and makes the 
conservation of soil and control of erosion on such other lands difficult or 
impossible. 

B. The consequences. That the consequences of such soil erosion in 
the form of soil-blowing and soil-washing are the silting and sedimentation 
of stream channels, reservoirs, dams and ditches; the loss of fertile soil 
material in dust storms; the piling up of soil on lower slopes, and its deposit 
over alluvial plains; the reduction in productivity or outright ruin of rich 
bottom lands by overwash of poor subsoil material, sand, and gravel swept 
out of the hills; deterioration of soil and its fertility, deterioration of crops 
and range cover grown thereon, and declining acre yields despite develop- 
ment of scientific processes for increasing such yields; loss of soil and 
water which causes destruction of food and cover for wildlife; a blowing 
and washing of soil into streams which silts over spawning beds and destroys 
water plants, diminishing the food supply of fish; a diminishing of the 
underground water reserve, which causes water shortages, intensifies periods 
of drought and causes crop and range vegetation cover failures; and in- 
crease in the speed and volume of rainfall runoff, causing severe and in- 
creasing floods, which bring suffering, disease, and death; impoverishment 
of families attempting to operate eroding and eroded lands; damage to 
roads, highways, railways, farm buildings, and other property from floods 
and from dust storms, and losses in municipal water supply, irrigation 
developments, farming and grazing. 


C. The appropriate corrective methods. That to conserve soil re- 
sources and control and prevent soil erosion, and prevent floodwater and 
sediment damages and further the conservation, development, utilization 
and disposal of water, it is necessary that land-use practices contributing 
to soil wastage and soil erosion be discouraged and discontinued, and ap- 
propriate soil-conserving land-use practices and works of improvement for 
flood prevention and the conservation, development, utilization, and dis- 
posal of water be adopted and carried out; that among the procedures 
necessary for widespread adoption, are the carrying on of engineering 
operations such as the construction of water spreaders, terraces, terrace out- 
lets, check dams, desilting basins, floodwater retarding structures, channel 
improvements, floodways, land drainage, dikes, ponds, ditches, and the 
like; the utilization of strip cropping, lister furrowing, contour cultivating, 
and contour furrowing; land drainage; land irrigation; seeding and plant- 
ing of waste, sloping, abandoned, or eroded lands to water-conserving 
and erosion-preventing plants, trees and grasses; forestation and reforesta- 
tion; rotation of crops, restriction of number of livestock grazed, deferred 
grazing, rodent eradication; soil stabilization with trees, grasses, legumes, 
and other thick-growing, soil-holding crops; retardation of runoff by in- 
creasing absorption of rainfall; and retirement from cultivation of steep, 
highly erosive areas and areas now badly gullied or otherwise eroded. 

D. Declaration of policy. It is hereby declared to be the policy of 
the legislature to provide for the conservation of soil and soil resources 
of this state, and for the control and prevention of soil erosion, and for 
the prevention of floodwater and sediment damages, and for furthering 
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the conservation, development, utilization, and disposal of water, and 
thereby to preserve natural resources, control floods, prevent impairment 
of dams and reservoirs, preserve wildlife, protect the tax base, protect pub- 
lic lands and protect and promote the health, safety, and general welfare 
of the people of this state. 


History: En. Sec. 2, Ch. 72, L. 1939; Collateral References 
amd. Sec. 1, Ch. 5, L. 1959. Statutes6179. 


82 C.J.S. Statutes § 315. 


76-103. Definitions. Wherever used or referred to in this act, unless 
a different meaning clearly appears from the context: 


(1) “District” or “soil and water conservation district” means a gov- 
ernmental subdivision of this state, and a public body corporate and 
politic, organized in accordance with the provisions of this act, for the 
purposes, with the powers, and subject to the restrictions hereinafter 
set forth ; 


(2) . “Supervisor” means one of the members of the governing body of 
a district, elected or appointed in accordance with the provisions of this act; 

(83) “Committee” or “state soil conservation committee’ means ‘the 
agency created in section 76-104; 


(4) “Petition” means a petition filed under the provisions of subsection 
A of section 76-105 for the creation of a district; to gail 


(5) “Nominating petition” means a petition filed under the provisions 
of section 76-106 to nominate candidates for the office of supervisor of'a 
soil conservation district ; | 


(6) “State” means the state of Montana; 


(7) “Agency of this state” includes the government of this state and 
any subdivision, agency, or instrumentality, corporate or otherwise, of the 
government of this state; 


(8) “United States” or “agencies of the United States” includes the 
United States of America, the soil conservation service of the United States 
department of agriculture, and any other agency or instrumentality, corpo- 
rate or otherwise, of the United States of America; 


(9) “Government” or “governmental” includes the government of this 
state, the government of the United States, and any subdivision, agency, or 
instrumentality, corporate or otherwise of either of them; 


(10) “Land oceupier” or “occupier of land” includes any person, firm, 
or corporation who shall hold title to, or shall be in possession of, any lands 
lying within a district organized under the provisions of this act, whether 
as owner, lessee, renter, tenant, or otherwise; | 

(11) “Due notice” means notice published at least twice, with an in- 
terval of at least fourteen (14) days between the two publication dates, in 
a newspaper or other publication of general circulation within the pro- 
posed area, or by posting at a reasonable number of conspicuous places 
within the appropriate area, such posting to include, where possible, posting 
at public places where it may be customary to post notices concerning county 
or municipal affairs generally. At any hearing held pursuant to such notice, 
at the time and place designated in such notice, adjournment may be made 
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from time to time without the necessity of renewing such notice for such 
adjourned dates. 
History: En. Sec. 3, Ch. 72, L. 1939; Collateral References 
3 C.J.S. Agriculture §§ 8-10. 


76-104. State soil conservation committee. A. There is hereby estab- 
lished, to serve as an agency of the state, and to perform the functions 
conferred upon it in this act, the state soil conservation committee. The 
state soil conservation committee shall consist of seven (7) members. The 
following shall serve as members of the committee: The director of the 
state agricultural experiment station at Bozeman, Montana; the director 
of the state extension service at Bozeman, Montana; and the commissioner 
of the state department of agriculture. Four (4) farmer members to be 
appointed by the governor from a list of twenty (20) submitted by the 
Montana soil conservation districts association, at the next annual meeting 
of such association. In the formation of such list to be submitted to the 
governor, nominations shall be made by the convention and each district 
shall have one (1) vote. No person shall be eligible for the selection as 
a farmer member unless he is at the time of selection or shall have been at 
some previous time a soil conservation district supervisor. From the 
list of twenty (20) names submitted the governor shall appoint one (1) 
person to serve a one-year term, one (1) person to serve a two-year term, 
one (1) person to serve a three-year term, and one (1) person to serve a 
four-year term; thereafter each year a list of five (5) names will be com- 
piled in the same manner and submitted to the governor, from which list 
the governor shall appoint one (1) person to serve a four (4) year term 
on the state soil conservation committee. In the event a vacancy should 
occur for any reason among the farmer members a successor shall be ap- 
pointed by the governor to fill the unexpired term, which successor must 
be chosen from the last previous list submitted to the governor. The com- 
mittee may invite the secretary of agriculture of the United States of 
America to appoint one person to serve with the above-mentioned members 
as a nonvoting member of the committee. The committee shall keep a 
record of its official actions, shall adopt a seal, which seal shall be judicially 
noticed, and may perform such acts, hold such public hearings, and promul- 
gate such rules and regulations as may be necessary for the execution 
of its functions under this act. 


B. The state soil conservation committee may employ an administra- 
tive officer and such other agents and employees, permanent and temporary, 
as it may require, and shall determine their qualifications, duties, and com- 
pensation. The committee may call upon the state for such legal services 
as it may require, or may employ its own counsel and legal staff. It shall 
have authority to delegate to its chairman, to one or more of its members, 
or to one or more agents or employees, such powers and duties as it may 
deem proper. It shall be supplied with suitable office accommodations at 
the state college at Bozeman, Montana, and shall be furnished with the 
necessary supplies and equipment. Upon request of the committee for 
the purpose of carrying out any of its functions, the supervising officer of 
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any state agency or of any state institution of learning shall, in so far as 
may be possible under available appropriations, and having due regard to 
the needs of the agency to which the request is directed, assign or detail 
to the committee members of the staff or personnel of such agency or insti- 
tution of learning, and make such special reports, surveys, or studies as 
the committee may request. 


C. The committee shall annually elect a chairman from its own mem- 
bership. State committeemen shall continue as members of the state com- 
mittee so long as they shall retain the offices by virtue of which they shall 
be serving on the committee. The appointed farmer members shall hold 
office for four (4) years and their term of office shall be concurrent with 
the governor. A majority of the committee shall constitute a quorum, and 
the concurrence of a majority in any matter within their duties shall be 
required for its determination. Ex officio members of the committee shall 
receive no compensation for their services on the committee. Other members 
of the committee shall receive five dollars ($5.00) per day while on duty. 
All members of the state committee shall be entitled to expenses, including 
traveling expenses, necessarily incurred in the discharge of their duties 
on the committee. The committee shall provide for the execution of surety 
bonds for all employees and officers who shall be entrusted with funds or 
property; shall provide for the keeping of a full and accurate record of 
all proceedings and of all resolutions, regulations, and orders issued or 
adopted; and shall provide for an annual audit of the account of receipts 
and disbursements. 


D. In addition to the duties and powers hereinafter conferred upon 
the state soil conservation committee, it shall have the following duties 
and powers: 

(1) To offer such assistance as may be appropriate to the supervisors 
of soil conservation districts, organized as provided hereinafter, in the 
carrying out of any of their powers and programs; 

(2) To keep the supervisors of each of the several districts organized 
under the provisions of this act informed of the activities and experiences 
of all other districts organized hereunder, and to facilitate an interchange 
of advice and experiences between such districts and co-operation between 
them ; 


(3) To co-ordinate the programs of the several soil conservation dis- 
tricts organized hereunder so far as this may be done by advice and con- 
sultation; 


(4) To secure the co-operation and assistance of the United States and 
any of its agencies, and of agencies of this state, in the work of such 
districts ; 

(5) To disseminate information throughout the state concerning the 
activities and programs of the soil conservation districts organized here- 
under, and to encourage the formation of such districts in areas where their 
organization is desirable. 

History: En. Sec. 4, Ch. 72, L. 1939; Collateral References 


amd. Sec. 1, Ch. 21, L. 1951. Agriculture@=2. 
3 C.J.S. Agriculture § 6. 


76-105 SOIL AND WATER CONSERVATION 


76-105. Creation of soil and water conservation districts. A. Any 
ten (10) occupiers of land lying within the limits of the territory pro- 
posed to be organized into a district may file a petition with the state soil 
conservation committee asking that a soil and water conservation district 
be organized to function in the territory described in the petition. Such 
petition shall set forth: 


(1) The proposed name of said district ; 


(2) That there is need, in the interest of the public health, safety, 
and welfare, for a soil and water conservation district to function in 
the territory described in the petition; 


(3) <A description of the territory proposed to be organized as a dis- 
trict, which description shall not be required to be given by metes and 
bounds or by legal subdivisions, but shall be deemed sufficient if generally 
accurate ; 


(4) <A request that the state soil conservation committee duly define 
the boundaries for such district; that a referendum be held within the 
territory so defined on the question of the creation of a soil and water 
conservation district in such territory; and that the committee determine 
that such a district be created. 


Where more than one petition is filed covering parts of the same 
territory, the state soil conservation committee may consolidate all or any 
part of such petitions. 


B. Within thirty (30) days after such a petition has been filed with the 
state soil conservation committee, it shall cause due notice to be given 
of a proposed hearing upon the question of the desirability and necessity, 
in the interest of the public health, safety, and welfare, of the creation of 
such district, upon the question of the appropriate boundaries to be assigned 
to such district, upon the propriety of the petition and other proceedings 
taken under this act, and upon all questions relevant to such inquiries. All 
occupiers of land within the limits of the territory described in the petition, 
and of lands within any territory considered for addition to such described 
territory, and all other interested parties, shall have the right to attend 
such hearings and to be heard. If it shall appear upon the hearing that 
it may be desirable to include within the proposed district territory 
outside of the area within which due notice of the hearing has been 
given, the hearing shall be adjourned and due notice of further hearing 
shall be given throughout the entire area considered for inclusion in 
the district, and such further hearing held. After such hearing, if the 
committee shall determine, upon the facts presented at such hearing 
and upon such other relevant facts and information as may be available, 
that there is need, in the interest of the public health, safety and welfare, 
for a soil and water conservation district to function in the territory 
considered at the hearing, it shall make and record such determination, 
and shall define, by metes and bounds or by legal subdivisions, the 
boundaries of such district. In making such determinations and in 
defining such boundaries, the committee shall give due weight and con- 
sideration to the topography of the area considered and of the state, 
the composition of soils therein, the distribution of erosion, the prevailing 
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land-use practices, the desirability and necessity of including within the 
boundaries the particular lands under consideration and the benefits 
such lands may receive from being included within such boundaries, 
the relation of the proposed area to existing watersheds and agricultural 
regions, and to other soil conservation districts already organized or 
proposed for organization under the provisions of this act, and such 
other physical, geographical, and economic factors as are relevant, having 
due regard to the legislative determination set forth in section 76-102. 
The territory to be included within such boundaries need not be con- 
tiguous. If the committee shall determine after such hearing, after due 
consideration of the said relevant facts, that there is no need for a 
soil and water conservation district to function in the territory considered 
at the hearing, it shall make and record such determination and shall 
deny the petition. After six (6) months shall have expired from the 
date of the denial of any such petition, subsequent petitions covering 
the same or substantially the same territory may be filed as aforesaid 
and new hearing held and determinations made thereon. | 


C. After the committee has made and recorded a determination that 
there is need, in the interest of the public health, safety, and welfare, 
for the organization of a district in a particular territory and has defined 
the boundaries thereof, it shall consider the question whether the opera- 
tion of a district within such boundaries with the powers conferred 
upon soil and water conservation districts in this act is administratively 
practicable and feasible. To assist the committee in the determination 
of such administrative practicability and feasibility, it shall be the duty 
of the committee, within a reasonable time after entry of the finding that 
there is need for the organization of the proposed district and the deter- 
mination of the boundaries thereof, to hold a referendum within the 
proposed district upon the proposition of the creation of the district, 
and to cause due notice of such referendum to be given. The question 
shall be submitted by ballots upon which the words “For creation of a 
soil and water conservation district of the lands below described and 


Pain, the COUnLY (1eS) OL) -...-cr-.<-----2- Pee eee Be 428018 pa ache er OG ah ie a 
and “Against creation of a soil and water conservation district of the 
lands below described and lying in the county(ies) of -................... and 


sid oie ahd ” shall appear, with a square before each proposition and 
a direction to insert an “X’” mark in the square before one or the other 
of said propositions as the voter may favor or oppose creation of such 
district. The ballot shall set forth the boundaries of such proposed 
district as determined by the committee. All occupiers of lands lying 
within the boundaries of the territory, as determined by the state soil 
conservation committee, shall be eligible to vote in such referendum. 
Only such land occupiers shall be eligible to vote. 


D.° The committee shall pay all expenses for the issuance of such no- 
tices and the conduct of such hearings and referenda, and shall supervise 
the conduct of such hearings and referenda. It shall issue appropriate 
regulations governing the conduct of such hearings and referenda, and 
providing for the registration prior to the date of the referendum of all 
eligible voters, or prescribing some other appropriate procedure for the 
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determination of those eligible as voters in such referendum. No informalli- 
ties in the conduct of such referendum or in any matters relating thereto 
shall invalidate said referendum or the result thereof if notice thereof shall 
have been given substantially as herein provided and said referendum shall 
have been fairly conducted. 


H. The committee shall publish the result of such referendum and shall 
thereafter consider and determine whether the operation of the district 
within the defined boundaries is administratively practicable and feasible. 
If the committee shall determine that the operation of such district is not 
administratively practicable and feasible, it shall record such determina- 
tion and deny the petition. If the committee shall determine that the 
operation of such district is administratively practicable and feasible, it 
shall record such determination and shall proceed with the organization of 
the district in the manner hereinafter provided. In making such determina- 
tion the committee shall give due regard and weight to the attitudes of the 
oceupiers of lands lying within the defined boundaries, the number of land 
occupiers eligible to vote in such referendum who shall have voted, the 
proportion of the votes cast in such referendum in favor of the creation of 
the district to the total number of votes cast, the approximate wealth and 
income of the land occupiers of the proposed district, the probable expense 
of carrying on erosion-control operations within such district, and such 
other economic and social factors as may be relevant to such determination, 
having due regard to the legislative determinations set forth in section 76- 
102; provided, however, that the committee shall not have authority to de- 
termine that the operation of the proposed district within the defined 
boundaries is administratively practicable and feasible unless at least sixty- 
five (65) per cent of the votes cast in the referendum upon the proposition 
of creation of the district shall have been cast in favor of the creation of 
such district. 


F. If the committee shall determine that the operation of the pro- 
posed district within the defined boundaries is administratively practicable 
and feasible, it shall appoint two (2) supervisors to act with the three 
(3) supervisors elected as provided hereinafter, as the governing body 
of the district. Such district shall be a governmental subdivision of this 
state and a public body corporate and politic, upon the taking of the 
following proceedings: 


The two (2) appointed supervisors shall present to the secretary of 
state an application signed by them, which shall set forth (and such 
application need contain no detail other than the mere recitals): (1) 
That a petition for the creation of the district was filed with the state 
soil conservation committee pursuant to the provisions of this act, and 
that the proceedings specified in this act were taken pursuant to such 
petition; that the application is being filed in order to complete the 
organization of the district as a governmental subdivision and a public 
body, corporate and politic, under this act; and that the committee 
has appointed them as supervisors; (2) the name and official residence 
of each of the supervisors, together with a certified copy of the appoint- 
ments evidencing their right to office; (8) the term of office of each of 
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the supervisors; (4) the name which is proposed for the district; and (5) 
the location of the principal offices of the supervisors of the district. 
The application shall be subscribed and sworn to by each of the said 
supervisors before an officer authorized by the laws of this state to 
take and certify oaths, who shall certify upon the application that he 
personally knows the supervisors and knows them to be the officers as 
affirmed in the application, and that each has subscribed thereto in the 
officer’s presence. The application shall be accompanied by a statement 
by the state soil conservation committee, which shall certify (and such 
statement need contain no detail other than the mere recitals) that a 
petition was filed, notice issued, and hearing held as aforesaid; that the 
committee did duly determine that there is need, in the interest of the 
public health, safety, and welfare, for a soil and water conservation 
district to function in the proposed territory and did define the boundaries 
thereof; that notice was given and a referendum held on the question 
of the creation of such district, and that the result of such referendum 
showed sixty-five (65) per cent of the votes cast in such referendum 
to be in favor of the creation of the district; that thereafter the committee 
did duly determine that the operation of the proposed district is ad- 
ministratively practicable and feasible; the said statement shall set 
forth the boundaries of the district as they have been defined by the 
committee. 


The secretary of state shall examine the application and statement and, 
if he finds that the name proposed for the district is not identical with 
that of any other soil and water conservation district of this state or 
so nearly similar as to lead to confusion or uncertainty, he shall re- 
ceive and file them and shall record them in an appropriate book of 
record in his office. If the secretary of state shall find that the name 
proposed for the district is identical with that of any other soil and 
water conservation district of this state, or so nearly similar as to lead 
to confusion and uncertainty, he shall certify such fact to the state soil 
conservation committee, which shall thereupon submit to the secretary of 
state a new name for the said district, which shall not be subject to such 
defects. Upon receipt of such new name, free of such defects, the 
secretary of state shall record the application and statement, with the 
name so modified, in an appropriate book of record in his office. When 
the application and statement have been made, filed, and recorded, as 
herein provided, the district shall constitute a governmental subdivision 
of this state and a public body corporate and politic. The secretary of 
state shall make and issue to the said supervisors without cost a cer- 
tificate, under the seal of the state, of the due organization of the said 
district, and shall record such certificate with the application and state- 
ment. ‘The boundaries of such district shall include the territory as 
determined by the state soil conservation committee as aforesaid, but 
in no event shall they include any area included within the boundaries of 
another soil and water conservation district organized under the pro- 
visions of this act. 

G. After six (6) months shall have expired from the date of entry of 
a determination by the state soil conservation committee that operation of 
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a proposed district is not administratively practicable and feasible, and 
denial of a petition pursuant to such determination, subsequent petitions 
may be filed as aforesaid and action taken thereon in accordance with the 
provisions of this act. 

H. Petitions for including additional territory within an existing dis- 
trict may be filed with the state soil conservation committee, and the pro- 
ceedings herein provided for in the case of petitions to organize a district 
shall be observed in the case of petitions for such inclusion. The committee 
shall prescribe the form for such petitions, which shall be as nearly as may 
be in the form prescribed in this act for petitions to organize a district. 
Where the total number of land occupiers in the area proposed for inclusion 
shall be less than ten (10), the petition may be filed when signed by a 
majority of the occupiers of such area, and in such case no referendum 
need be held. In referenda upon petitions for such inclusion, all occupiers 
of land lying within the proposed additional area shall be eligible to vote. 

I. In any suit, action, or proceeding involving the validity or enforce- 
ment of, or relating to, any contract, proceeding, or action of the district, 
the district shall be deemed to have been established in accordance with 
the provisions of this act upon proof of the issuance of the aforesaid cer- 
tificate by the secretary of state. A copy of such certificate, duly certified 
by the secretary of state, shall be admissible in evidence in any such suit, 
action, or proceeding and shall be proof of the filing and contents thereof. 


History: En. Sec. 5, Ch. 72, L. 1939; 
amd. Sec. 3, Ch. 73, L. 1961. 


76-106. Election of supervisors for each district. Within thirty (30) 
days after the date of issuance by the secretary of state of a certificate of 
organization of a soil conservation district, nominating petitions may be 
filed with the state soil conservation committee to nominate candidates for 
supervisors of such districts. The committee shall have authority to extend 
the time within which nominating petitions may be filed. No such nomi- 
nating petition shall be accepted by the committee unless it shall be sub- 
scribed by ten (10) or more occupiers of lands lying within the boundaries 
of such district. Land occupiers may sign more than one such nominating 
petition to nominate more than one candidate for supervisor. The committee 
shall give due notice of an election to be held for the election of three (3) 
supervisors for the district. The names of all nominees on behalf of whom 
such nominating petitions have been filed within the time herein designated, 
shall be printed, arranged in the alphabetical order of the surnames, upon 
ballots, with a square before each name and a direction to insert an “X” 
mark in the square before any three (3) names to indicate the voter’s 
preference. All occupiers of lands lying within the district shall be eligible 
to vote in such election. Only such land occupiers shall be eligible to vote. 
The three (8) candidates who shall receive the largest number, respectively, 
of the votes cast in such election shall be the elected supervisors for such 
district. The committee shall pay all the expenses of such election, shall 
supervise the conduct thereof, shall prescribe regulations governing the 
conduct of such election and the determination of the eligibility of votes 
therein, and shall publish the results thereof. 

History: En. Sec. 6, Ch. 72, L. 1939. 
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76-107. Appointment, qualifications and tenure of supervisors. The 
governing body of the district shall consist of five (5) supervisors, elected 
as provided hereinabove. 


The supervisors shall annually elect a chairman from their members. 
The term of office of each supervisor shall be three (3) years, except that 
the supervisors who are first appointed shall be designated to serve for 
terms of one (1) and two (2) years, respectively, from the date of their 
appointment. A supervisor shall hold office until his successor has been 
elected and has qualified. Any vacancy occurring in the office of super- 
visor shall be filled by appointment by the remaining supervisors until the 
next regular election, when a successor shall be elected to serve the un- 
expired term. A majority of the supervisors shall constitute a quorum and 
the concurrence of a majority in any matter within their duties shall be 
required for its determination. A supervisor shall receive no compensa- 
tion for his services, but he shall be entitled to expenses, including travel- 
ing expenses, necessarily incurred in the discharge of his duties. 


The supervisors may employ a secretary and such other officers, agents, 
and employees, permanent and temporary, as they may require, and shall 
determine their qualifications, duties, and compensation. The supervisors 
may call upon the attorney general of the state for such legal services as 
they may require, or may employ their own counsel and legal staff. The 
supervisors may delegate to their chairman, to one or more supervisors, 
or to one or more agents or employees, such powers and duties as they 
may deem proper. The supervisors shall furnish to the state soil con- 
servation committee, copies of such ordinances, rules, regulations, orders, 
contracts, forms, and other documents as they shall adopt or employ, and 
such other information concerning their activities as may be required in 
the performance of its duties under this act. 


The supervisors shall provide for the execution of surety bonds for all 
employees and officers who shall be entrusted with funds or property; 
shall provide for the keeping of a full and accurate record of all proceed- 
ings, and of all resolutions, regulations, and orders issued or adopted; 
and shall provide for an annual audit of the accounts of receipts and 
disbursements. Any supervisor may be removed by the state soil con- 
servation committee upon notice and hearing, for neglect of duty or 
malfeasance in office, but for no other reason. 


The supervisors may invite the legislative body of any municipality or 
county located near the territory comprised within the district to designate 
a representative to advise and consult with the supervisors of the district 
on all questions of program and policy which may affect the property, 
water supply, or other interests of such municipality or county. 


History: En. Sec. 7, Ch. 72, L. 1939; 
amd. Sec. 1, Ch. 4, L. 1959. 


76-108. Powers of districts and supervisors. A soil conservation dis- 
trict organized under the provisions of this act shall constitute a govern- 
mental subdivision of this state, and a public body corporate and politic, 
exercising public powers, and such district, and the supervisors thereof, 
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shall have the following powers, in addition to others granted in other 
sections of this act: 

(1) To conduct surveys, investigations, and research relating to the 
character of soil erosion, floodwater and sediment damages, and to the 
conservation, development, utilization, and disposal of water and the pre- 
ventive and control measures and works of improvement needed, to pub- 
lish the results of such surveys, investigations, or research, and to dis- 
seminate information concerning such preventive and control measures 
and works of improvement; provided, however, that in order to avoid 
duplication of research activities, no district shall initiate any research 
program except in co-operation with the government of this state or any 
of its agencies, or with the United States or any of its agencies; 

(2) To conduct demonstrational projects within the districts on lands 
owned or controlled by this state or any of its agencies, with the co-opera- 
tion of the ageney administering and having jurisdiction thereof, and on 
any other lands within the district upon obtaining the consent of the oc- 
cupier of such lands or the necessary rights or interests in such lands, in 
order to demonstrate by example the means, methods, and measures by 
which soil and soil resources may be conserved, and soil erosion in the 
form of soil-blowing and soil-washing may be prevented and controlled, 
and works of improvement for flood prevention and the conservation, de- 
velopment, utilization, and disposal of water may be carried out; 

(3) To carry out preventive and control measures and works of im- 
provement for flood prevention and the conservation, development, utiliza- 
tion, and disposal of water within the district, including, but not limited 
to, engineering operations, range management, methods of cultivation, the 
gsrowing of vegetation, changes in use of land, and the measures listed in 
subsection C of section 76-102, on lands owned or controlled by this state 
or any of its agencies with the co-operation of the agency administering 
and having jurisdiction thereof, and on any other lands within the district 
upon obtaining the consent of the occupier of such lands of [or] the neces- 
sary rights or interests in such lands; 

(4) To co-operate, or enter into agreements with, and within the limits 
of appropriations duly made available to it by law, to furnish financial or 
other aid to, any agency, governmental or otherwise, or any occupier of 
lands within the district, in the carrying on of erosion-control and pre- 
vention operations, and works of improvement for flood prevention and 
the conservation, development, utilization and disposal of water within the 
district, subject to such conditions as the supervisors may deem necessary 
to advance the purposes of this act; 


(5) To obtain options upon and to acquire, by purchase, exchange, 
lease, gift, grant, bequest, devise, or otherwise, any property, real or per- 
sonal, or rights or interests therein, and all such property shall be exempt 
from taxation by the state or any political subdivision thereof, to maintain, 
administer, and improve any properties acquired, to receive income from 
such properties and to expend such income in carrying out the purposes 
and provisions of this act; and to sell, lease, or otherwise dispose of any 
of its property or interests therein in furtherance of the purposes and pro- 
visions of this act; 
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(6) ‘To make available on such terms as it Shall prescribe, to land 
occupiers within the district, agricultural and engineering machinery and 
equipment, fertilizer, seeds and seedlings, and such other material or 
equipment, as will assist such land occupiers to carry on operations upon 
their lands for the conservation of soil resources and for the prevention 
and control of soil erosion, and for flood prevention and the conservation, 
development, utilization, disposal of water ; 


(7) To construct, improve, operate and maintain Such structures as 
may be necessary or convenient for the performance of any of the opera- 
tions authorized in this act; 


(8) To develop comprehensive plans for the conservation of soil 
resources and for the control and prevention of soil erosion, and for flood 
prevention, and conservation, development, utilization, and disposal of 
water within the district, which plans shall specify in such detail as may 
be possible, the acts, procedures, performances, and avoidances which are 
necessary or desirable, for the effectuation of such plans, including the 
Specification of engineering operations, range management, methods of 
cultivation, the growing of vegetation, cropping and range programs, til- 
lage and grazing practices, and changes in use of land; and to publish 
such plans and information and bring them to the attention of occupiers 
of lands within the district ; 


(9) To take over, by purchase, lease, or otherwise, and to administer 
any soil-conservation, flood-prevention, drainage, irrigation, water-man- 
agement, erosion-control, or erosion-prevention project, or combinations 
thereof, located within its boundaries undertaken by the United States or 
any of its agencies, or by this state or any of its agencies; to manage, as 
agent of the United States or any of its agencies, or of this state or any of 
its agencies, any soil-conservation, flood-prevention, drainage, irrigation, 
water-management, erosion-control, or erosion-prevention project, or com- 
bination thereof, within its boundaries; to act as agent for the United 
States, or any of its agencies, or for this state or any of its agencies, in 
connection with the acquisition, construction, operation, or administration 
of any soil-conservation, flood-prevention, drainage, irrigation, water-man- 
agement, erosion-control, or erosion-prevention projects, or combination 
thereof, within its boundaries; to accept donations, gifts, and contributions 
in money, services, materials, or otherwise, from the United States or any 
of its agencies, or from this state or any of its agencies, and to use or 
expend such moneys, services, materials, or other contributions in carry- 
ing on its operations; 

(10) To sue and be sued in the name of the district; to have a seal, 
which seal shall be judicially noticed; to have perpetual succession unless 
terminated as hereinafter provided; to make and execute contracts and 
other instruments, necessary or convenient to the exercise of its powers; 
to make, and from time to time amend and repeal, rules and regulations 
not consistent with this act, to carry into effect its purposes and powers; 


(11) As a condition to the extending of any benefits under this act 
to, or the performance of work upon, any lands not owned or controlled 
by this state or any of its agencies, the supervisors may require contribu- 
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tions in money, services, materials, or otherwise to any operations con- 
ferring such benefits, and may require land occupiers to enter into and per- 
form such agreements or covenants as to the permanent use of such lands 
as will tend to prevent or control erosion and prevent floodwater and sedi- 
ment damages thereon; 


(12) No provisions with respect to the acquisition, operation, or dis- 
position of property by other public bodies shall be applicable to a district 
organized hereunder unless the legislature shall specifically so state. 


History: En. Sec. 8, Ch. 72, L. 1939; 
amd. Sec. 2, Ch. 5, L. 1959. 


76-109. Adoption of land-use regulations. (A) The supervisors of any 
district shall have authority to formulate regulations governing the use of 
lands within the district in the interest of conserving soil and soil resources 
and preventing and controlling soil erosion. The supervisors may conduct 
such public meetings and public hearings upon tentative regulations as may 
be necessary to assist them in this work. The supervisors shall not have 
authority to enact such land-use regulations into law until after they shall 
have caused due notice to be given of their intention to conduct a referen- 
dum for submission of such regulations to the occupiers of lands lying 
within the boundaries of the district for their indication of approval or 
disapproval of such proposed regulations, and until after the supervisors 
have considered the result of such referendum. 


(B) The proposed regulations shall be embodied in a proposed ordi- 
nance. Copies of such proposed ordinance shall be available for the inspec- 
tion of all eligible voters during the period between publication of such 
notice and the date of the referendum. The notices of the referendum shall 
recite the contents of such proposed ordinance, or shall state where copies 
of such proposed ordinance may be examined. The question shall be sub- 
mitted by ballots, upon which the words “For approval of proposed 
ordinance No................- , prescribing land-use regulations for conservation of 
soil and prevention of erosion” and “Against approval of proposed ordinance 
ING eter tees , prescribing land-use regulations for conservation of soil and 
prevention of erosion” shall appear, with a square before each proposition 
and a direction to insert an “X” mark in the square before one or the 
other of said propositions as the voter may favor or oppose approval of 
such proposed ordinance. The supervisors shall supervise such referendum, 
shall prescribe appropriate. regulations governing the conduct thereof, 
and shall publish the result thereof. All occupiers of lands within the 
district shall be eligible to vote in such referendum. Only such land 
occupiers shall be eligible to vote. No informalities in the conduct of such 
referendum or in any matters relating thereto shall invalidate said refer- 
endum or the result thereof if notice thereof shall have been given sub- 
stantially as herein provided and said referendum shall have been fairly 
conducted. 

(C) The supervisors shall not have authority to enact such proposed 
ordinance into law unless at least sixty-five (65) per cent of the votes cast 
in such referendum shall have been cast for approval of the said proposed 
ordinance. The approval of the proposed ordinance by sixty-five (65) 
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per cent of the votes cast in such referendum shall not be deemed to 
require the supervisors to enact such proposed ordinance into law. Land- 
use regulations prescribed in ordinances adopted pursuant to the provisions 
of this section by the supervisors of any district shall have the force and 
effect of law in the said district and shall be binding and obligatory upon 
all occupiers of lands within such district. 


(D) Any occupier of land within such district may at any time file 
a petition with the supervisors asking that any or all of the land-use 
regulations prescribed in any ordinance adopted by the supervisors under 
the provisions of this section shall be amended, supplemented, or repealed. 
Land-use regulations prescribed in any ordinance adopted pursuant to the 
provisions of this section shall not be amended, supplemented, or repealed, 
except in accordance with the procedure prescribed in this section for 
adoption of land-use regulations. Referenda on adoption, amendment, sup- 
plementation, or repeal of land-use regulations shall not be held more 
often than once in six (6) months. : 


The regulations to be adopted by the supervisors under the provisions 
of this section may include: 

1. Provisions requiring the carrying out of necessary engineering oper- 
ations, including the construction of water spreaders, terraces, terrace out- 
lets, check dams, dikes, ponds, ditches, fences, and other necessary 
structures ; 

2. Provisions requiring observance of particular methods of cultivation 
or grazing, including contour cultivating, contour furrowing, lister furrow- 
ing, sowing, planting, strip cropping, seeding, and planting of lands to 
water-conserving and erosion-preventing plants, trees and grasses, foresta- 
tion and reforestation ; 

3. Specifications of cropping and range programs and tillage and 
grazing practices to be observed ; 

4, Provisions requiring the retirement from cultivation of highly erosive 
areas or of areas on which erosion may not be adequately controlled if 
cultivation is carried on; 

5. Provisions for such other means, measures, operations, and programs 
as may assist conservation of soil resources and prevent or control soil 
erosion in the district, having due regard to the legislative findings set 
forth in section 76-102. 

The regulations shall be uniform throughout the territory comprised with- 
in the district except that the supervisors may classify the lands within the 
district with reference to such factors as soil type, degree of slope, degree 
of erosion threatened or existing, grazing and cropping programs, and 
tillage and range practices in use, and other relevant factors and may 
provide regulations varying with the type or classs of land affected, but 
uniform as to all lands within each class or type. Copies of land-use regula- 
tions adopted under the provisions of this section shall be printed and 
made available to all occupiers of lands lying within the district. 

History: En. Sec. 9, Ch. 72, L. 1939. 


76-110. Performance of work under the regulations by the supervisors. 
(1) The supervisors shall have authority to go upon any lands within 
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the district after a complaint shall have been filed with the supervisors 
charging a violation of the regulations, to determine whether land-use 
regulations adopted under the provisions of section 76-109 are being 
observed. 

(2) Where the supervisors of any district shall: find that any of the 
provisions of land-use regulations prescribed in any ordinance adopted in 
accordance with the provisions of section 76-109 are not being observed 
on particular lands, and that such nonobservance tends to increase erosion 
on such lands, and is interfering with the prevention or control of erosion 
on other lands within the district, the supervisors may present to the 
district court of the county in which the lands of the defendant may lie, 
a petition, duly verified, setting forth the adoption of the ordinance pre- 
scribing land-use regulations, the failure of the defendant land occupier 
to observe such regulations, and to perform particular work, operations, or 
avoidances as required thereby, and that such nonobservance tends to 
increase erosion on such lands and is interfering with the prevention or 
control of erosion on other lands within the district, and praying the 
court to require the defendant to perform the work, operations, or avoid- 
ances within a reasonable time and to order that if the defendant shall 
fail so to perform the supervisors may go on the land, perform the work 
or other operations or otherwise bring the condition of such lands into 
conformity with the requirements of such regulations, and recover the 
costs and expenses thereof, with interest, from the occupier of such land. 

(3) Upon the presentation of such petition, the court shall cause 
process to be issued against the defendant, and shall hear the case. If it 
shall appear to the court that testimony is necessary for the proper disposi- 
tion of the matter, it may take evidence, or appoint a referee to take 
such evidence as it may direct and report the same to the court with his 
findings of fact and conclusions of law, which shall constitute a part of 
the proceedings upon which the determination of the court shall be made. 


(4) The court may dismiss the petition; or it may require the defend- 
ant to perform the work, operations, or avoidances, and may provide that 
upon the failure of the defendant to initiate such performance within the 
time specified in the order of the court, and to prosecute the same to 
completion with reasonable diligence, the supervisors may enter upon the 
lands involved and perform the work or operations or otherwise bring the 
condition of such lands into conformity with the requirements of the 
regulations and recover the costs and expenses thereof, with interest at 
the rate of five (5) per centum per annum, from the occupier of such 
lands. In all cases where the person in possession of lands, who shall fail 
to perform such work, operations, or avoidances shall not be the owner, 
the owner of such lands shall be joined as party defendant. 


(5) The court shall retain jurisdiction of the case until after the work 
has been completed. Upon completion of such work pursuant to such order 
of the court the supervisors may file a petition with the court, a copy of 
which shall be served upon the defendant in the case, stating the costs and 
expenses sustained by them in the performance of the work and praying 
judgment therefor with interest. The court shall have jurisdiction to enter 
judgment for the amount of such costs and expenses, with interest at the 
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rate of five (5) per centum per annum until paid, together with the costs 
of suit, including a reasonable attorney’s fee to be fixed by the court. 
History: En. Sec. 10, Ch. 72, L. 1939. 


76-111. Board of adjustment. A. Where the supervisors of any dis- 
trict organized under the provisions of this act shall adopt an ordinance 
prescribing land-use regulations in accordance with the provisions of section 
76-109, they shall further provide by ordinance for the establishment of a 
board of adjustment. Such board of adjustment shall consist of three (3) 
members, each to be appointed for a term of three (3) years, except that 
the members first appointed shall be appointed for terms of 1, 2, and 3 years, 
respectively. The members of each such board of adjustment shall be 
appointed by the state soil conservation committee, with the advice and 
approval of the supervisors of the district for which such board has been 
established, and shall be removable, upon notice and hearing, for neglect 
of duty or malfeasance in office, but for no other reason, such hearing to 
be conducted jointly by the state soil conservation committee and the 
supervisors of the district. Vacancies in the board of adjustment shall be 
filled in the same manner as original appointments and shall be for the 
unexpired term of the member whose term becomes vacant. Members of 
the state soil conservation committee and the supervisors of the district 
shall be ineligible to appointment as members of the board of adjustment 
during their tenure of such other office. The members of the board of 
adjustment shall receive compensation for their services at the rate of four 
dollars ($4.00) per diem for time spent on the work of the board, in 
addition to expenses, including traveling expenses, necessarily incurred in 
the discharge of their duties. The supervisors shall pay the necessary admin- 
istrative and other expenses of operation incurred by the board, upon the 
certificate of the chairman of the board. 


B. The board of adjustment shall adopt rules to govern its procedures, 
which rules shall be in accordance with the provisions of this act and 
with provisions of any ordinance adopted pursuant to this section. The 
board shall annually elect a chairman from among its members. Meetings 
of the board shall be held at the call of the chairman and at such other 
times as the board may determine. Any two (2) members of the board 
shall constitute a quorum. The chairman, or in his absence, such other 
member of the board as he may designate to serve as acting chairman, may 
administer oaths and compel the attendance of witnesses. All meetings of 
the board shall be open to the public. The board shall keep a full and 
accurate record of all proceedings, of all documents filed with it, and of all 
orders entered, which shall be filed in the office of the board and shall be 
a public record. 

C. Any land occupier may file a petition with the board of adjustment, 
alleging that there are great practical difficulties or unnecessary hardship 
in the way of his carrying out upon his lands the strict letter of the land-use 
regulations prescribed by ordinance approved by the supervisors, and 
praying the board to authorize a variance from the terms of the land-use 
regulations in the application of such regulations to the lands occupied by 
the petitioner. Copies of such petition shall be served by the petitioner upon 
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the chairman of the supervisors of the district within which his lands are 
located and upon the chairman of the state soil conservation committee. The 
board of adjustment shall fix a time for the hearing of the petition and 
cause due notice of such hearing to be given. The supervisors of the district 
and the state soil conservation committee shall have the right to appear and 
be heard at such hearing. Any occupier of lands lying within the district 
who shall object to the authorizing of the variance prayed for may intervene 
and become a party to the proceedings. Any party to the hearing before 
the board may appear in person, by agent, or by attorney. If, upon the 
facts presented at such hearing the board shall determine that there 
are great practical difficulties or unnecessary hardship in the way of 
applying the strict letter of any of the land-use regulations upon the 
lands of the petitioner, it shall make and record such determination and 
shall make and record findings of fact as to the specific conditions which 
establish such great practical difficulties or unnecessary hardship. Upon 
the basis of such findings and determination, the board shall have power 
by order to authorize such variance from the terms of the land-use regu- 
lations, in their application to the lands of the petitioner, as will relieve 
such great practical difficulties or unnecessary hardship and will not be 
contrary to the public interest, and such that the spirit of the land-use 
regulations shall be observed, the public health, safety, and welfare secured, 
and substantial justice done. 


D. Any petitioner aggrieved by an order of the board granting or 
denying, in whole or in part, the relief sought, the supervisors of the 
district or any intervening party, may obtain a review of such order in any 
district court of the county, in which the lands of the petitioner may lie, 
by filing in such court a petition praying that the order of the board be 
modified or set aside. A copy of such petition shall forthwith be served 
upon the parties to the hearing before the board and thereupon the party 
seeking review shall file in the court a transcript of the entire record in 
the proceedings, certified by the board, including the documents and 
testimony upon which the order complained of was entered, and the 
findings, determination, and order of the board. Upon such filing, the 
court shall cause notice thereof to be served upon the parties and shall 
have jurisdiction of the proceedings and of the questions determined or to 
be determined therein, and shall have power to grant such temporary relief 
as it deems just and proper, and to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting aside, in whole or 
in part, the order of the board. No contention that has not been urged 
before the board shall be considered by the court unless the failure or 
neglect to urge such contention shall be excused because of extraordinary 
circumstances. The findings of the board as to the facts, if supported by 
evidence, shall be conclusive. If any party shall apply to the court for 
leave to produce additional evidence and shall show to the satisfaction of 
the court that such evidence is material and that there were reasonable 
grounds for the failure to produce such evidence in the hearing before 
the board, the court may order such additional evidence to be taken 
before the board and to be made a part of the transcript. The board may 
modify its findings as to the facts or make new findings, taking into con- 
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sideration the additional evidence so taken and filed, and it shall file such 
modified or new findings, which, if supported by evidence, shall be con- 
elusive, and shall file with the court its recommendations, if any, for the 
modification or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, except 
that the same shall be subject to review in the same manner as are other 
judgments or decrees of the court. 
History: En. Sec. 11, Ch. 72, L. 1939. 


76-112. Co-operation between districts. The supervisors of any two or 
more districts organized under the provisions of this act may co-operate with 
one another in the exercise of any or all powers conferred in this act. 

History: En. Sec. 12, Ch. 72, L. 1939. 


76-113. State agencies to co-operate. Agencies of this state which shall 
have jurisdiction over, or be charged with the administration of any state- 
owned lands, and of any county, or other governmental subdivision of the 
state, which shall have jurisdiction over, or be charged with the adminis- 
tration of, any county-owned or other publicly owned lands, lying within 
the boundaries of any district organized hereunder, shall co-operate to 
the fullest extent with the supervisors of such districts in the effectuation 
of programs and operations undertaken by the supervisors under the pro- 
visions of this act. The supervisors of such districts shall be given free 
access to enter and perform work upon such publicly owned lands. The 
provisions of land-use regulations adopted pursuant to section 76-109 shall 
have the force and effect of law over all such publicly owned lands, and shall 
be in all respects observed by the agencies administering such lands. 

History: En. Sec. 13, Ch. 72, L. 1939. Collateral References 


Counties€106; States¢—87. 
20 C.J.S. Counties § 169; 81 C.J.S. States 
§ 105. 


76-114. Discontinuance of districts. (1) At any time after five (5) 
years after the organization of a district under the provisions of this act, 
any ten (10) occupiers of land lying within the boundaries of such district 
may file a petition with the state soil conservation committee, praying that 
the operations of the district be terminated and the existence of the district 
discontinued. The committee may conduct such public meetings and public 
hearings upon such petition as may be necessary to assist it in the consider- 
ation thereof. 


(2) Within sixty (60) days after such a petition has been received 
by the committee it shall give due notice of the holding of a referendum, 
and shall supervise such referendum, and issue appropriate regulations 
governing the conduct thereof, the question to be submitted by ballots upon 
which the words “For terminating the existence of the..............-. (name of the 
soil conservation district to be here inserted)” and “Against terminating the 
existence of the...............- (name of the soil conservation district to be here 
inserted)” shall appear, with a square before each proposition and a direc- 
tion to insert an “X” mark in the square before one or the other of said 
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propositions as the voter may favor or oppose discontinuance of such dis- 
trict. All occupiers of lands lying within the boundaries of the district shall 
be eligible to vote in such referendum. Only such land occupiers shall be 
eligible to vote. No informalities in the conduct of such referendum or in 
any matters relative thereto shall invalidate said referendum or the result 
thereof if notice thereof shall have been given substantially as herein pro- 
vided and said referendum shall have been fairly conducted. 

(3) The committee shall publish the result of such referendum and shall 
thereafter consider and determine whether the continued operation of the 
district within the defined boundaries is administratively practicable and 
feasible. If the committee shall determine that the continued operation 
of such district is administratively practicable and feasible, it shall record 
such determination and deny the petition. If the committee shall determine 
that the continued operation of such district is not administratively prac- 
ticable and feasible, it shall record such determination and shall certify such 
determination to the supervisors of the district. 

(4) In making such determination the committee shall give due regard 
and weight to the attitudes of the occupiers of lands lying within the 
district, the number of land occupiers eligible to vote in such referendum 
who shall have voted, the proportion of the votes cast in such referendum 
in favor of the discontinuance of the district to the total number of votes 
cast, the approximate wealth and income of the land occupiers of the 
district, the probable expense of carrying on erosion control operations 
within such district, and such other-economic and social factors as may 
be relevant to such determination, having due regard to the legislative 
findings set forth in section 76-102; provided, however, that the committee 
shall not have authority to determine that the continued operation of the 
district is administratively practicable and feasible unless at least a majority 
of the votes cast in the referendum shall have been cast in favor of the 
continuance of such district. 

(5) Upon receipt from the state soil conservation committee of a certi- 
fication that the committee has determined that the continued operation of 
the district is not administratively practicable and feasible, pursuant to the 
provisions of this section, the supervisors shall forthwith proceed to termi- 
nate the affairs of the district. The supervisors shall dispose of all property 
belonging to the district at public auction and shall pay over the proceeds 
of such sale to be covered into the state treasury. The supervisors shall 
thereupon file an application, duly verified, with the secretary of state for 
the discontinuance of such district, and shall transmit with such application 
the certificate of the state soil conservation committee, setting forth the 
determination of the committee that the continued operation of such district 
is not administratively practicable and feasible. The application shall recite 
that the property of the district has been disposed of and the proceeds 
paid over as in this section provided, and shall set forth a full accounting 
of such properties and proceeds of the sale. The secretary of state shall 
issue to the supervisors a certificate of dissolution and shall record such 
certificate in an appropriate book of record in his office. 

(6) Upon issuance of a certificate of dissolution under the provisions 
of this section, all ordinances and regulations theretofore adopted and in 
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force within such districts shall be of no further force and effect. All con- 
tracts theretofore entered into, to which the district or supervisors are 
parties, shall remain in force and effect for the period provided in such 
contracts. The state soil conservation committee shall be substituted for 
the district or supervisors as party to such contracts. The committee shall 
be entitled to all benefits and subject to all liabilities under such contracts 
and shall have the same right and liability to perform, to require perform- 
ance, to sue and be sued thereon, and to modify or terminate such contracts 
by mutual consent or otherwise, as the supervisors of the district would 
have had. Such dissolution shall not affect the lien of any judgment entered 
under the provisions of section 76-110, nor the pendency of any action 
instituted under the provisions of such section, and the committee shall 
succeed to all rights and obligations of the district or supervisors as to 
such liens and actions. 
History: En. Sec. 14, Ch. 72, L. 1939. 


76-115. Disposition of funds. A. Unless otherwise provided by law, 
all moneys which may from time to time be appropriated out of the state 
treasury to pay the administrative and other expenses of soil conservation 
districts organized under the provisions of this act shall be allocated by the 
state soil conservation committee among the districts already organized, or 
to be organized, during the ensuing biennial fiscal period, in accordance 
with the procedure specified in subsection B of this section. All moneys 
allocated to any district by the said committee shall be available to the 
supervisors of such district for all administrative and other expenses of 
the district under this act and for all administrative and other expenses of 
the board of adjustment established or to be established by said district. 


B. Seventy-five (75) per centum of all moneys which may be appro- 
priated to pay the administrative and other expenses of soil conservation 
districts shall be allocated by the state soil conservation committee among 
all the districts organized, or to be organized, within the ensuing biennial 
fiscal period, under this act, in direct proportion to the total acreage of 
land within each district. The remaining twenty-five (25) per centum of 
said moneys shall be allocated by the state committee among the districts 
on such basis of allocation as shall be fair, reasonable, and in the public 
interest, giving due consideration to the greater relative expense of carry- 
ing on operations within the particular districts because of such factors as 
unusual topography, unusual severity of erosion, special difficulty of carry- 
ing on operations, special volume of work to be done, and the special 
importance of instituting erosion control operations immediately. In mak- 
ing allocations of such moneys, the committee shall retain an amount 
estimated by it to be adequate to enable it to make subsequent allocations 
in accordance with the provisions of this section from time to time among 
districts which may be organized after the initial allocations are made, but 
within the ensuing biennial fiscal period. 

C. The state soil conservation committee shall submit to the state 
board of examiners, on or before the first day of November of each year 
preceding a regular session of the legislative assembly a request for an 
appropriation as provided in the budget act. The request for an appropria- 
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tion shall state, in addition to the requirements of the budget act, the 
following : 


The number and acreages of districts in existence or in process of 
organization, together with an estimate of the number and probable acreages 
of the districts which may be organized during the’ ensuing biennial fiscal 
period; a statement of the balance of funds, if any, available to the com- 
mittee and to the districts; and the estimates of the committee as to the 
sums needed for its administrative and other expenses and for allocation 
among the several districts during the ensuing biennial fiscal period. 

History: En. Sec. 15, Ch. 72, L. 1939. 


76-116. Inconsistency with other acts. In so far as any of the provisions 
of this act are inconsistent with the provisions of any other law, the pro- 
visions of this act shall be controlling. 

History: En. Sec. 17, Ch. 72, L. 1939. 


76-117. Change of district name—division and combination of dis- 
tricts. (1) Petitions for changing the name of a district organized un- 
der this act may be filed with the state soil conservation committee. Any 
such petition shall be signed by [a] majority of the district supervisors and 
shall state the present name of the district and the proposed new name. 
If the committee determines that the proposed new name is not identical 
with or so similar to that of any other district in the state as to lead to 
confusion or uncertainty, it shall present a statement of such determina- 
tion to the secretary of state, who shall issue to the district a certificate, 
under the seal of the state, evidencing the change of name of the district. 
Upon the issuance of such certificate, the supervisors of the district shall 
cause due notice to be given of the change of the name of the district. 


(2) <A petition may be filed with the state committee for the division 
of any district or the combination of any two or more districts, or for the 
division of a district and the combination of any divided part thereof with 
any other district. Any or all of such actions may be initiated by the 
filing of a single petition with the committee. Any such petition shall be 
signed by a majority of the members of each of the governing bodies of 
the affected districts. The committee shall prescribe the form for such 
petition. Upon the filing of any such petition, the committee shall within 
thirty (80) days give due notice of public hearing upon such petition. All 
occupiers of lands within the affected districts, and all other interested par- 
ties, shall have the right to attend such hearing and to be heard. After 
such hearing, the committee shall determine whether the proposed division, 
the combination or division and combination of territory is administra- 
tively practicable and feasible. In making such determination the com- 
mittee shall give due regard to the legislative determinations set forth in 
section 76-102 and to the considerations enumerated in section 76-105, to 
the extent applicable, relative to determining the practicability and feasi- 
bility of creating a district. 


(3) If the committee shall determine that the proposed division or 
combination, or division and combination, is administratively practicable 
and feasible, the committee shall effect such proposed division, combina- 
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tion, or division and combination by filing with the secretary of state a 
statement certifying the changes made in the boundaries of the affected 
districts, together with any change in the name of such districts. If such 
determination is in the negative the committee shall make and record such 
determination and shall deny the petition. After six (6) months from the 
denial of such petition, a new petition may be filed involving any of such 
proposals. 


(4) Upon the division of a district, the supervisors thereof shall allo- 
cate the property, rights and liabilities, including contractual obligations, 
of the district among the resulting parts of the district, giving due con- 
sideration to the proportionate size of each such divided part, the number 
of land occupiers and operating units and the degree and extent of soil 
erosion therein, and other relevant factors. A statement of such alloca- 
tion shall be filed with the state committee within thirty (80) days after 
the notification of the committee’s determination in favor of the division 
of the district. Upon the failure of the supervisors to make, or to agree 
upon, such allocation, it shall be made by the committee after such hear- 
ings as the committee may deem necessary, and with due regard for the 
standards set out in this paragraph for making such allocations. 

History: En. 76-117 by Sec. 1, Ch. 46, Compiler’s Note 


L. 1951; amd. Sec, 1, Ch. 41, L. 1959. The compiler has inserted the bracketed 
word “a” in subsection (1). 


CHAPTER 2 


SOIL CONSERVATION DISTRICT ASSESSMENTS AND FUNDS 


Section 76-201. Notice of organization of district filed. 
76-202. Copies of notice transmitted to county commissioners. 
76-203. Repealed. 
76-204. Estimate of money to be raised by assessment. 
76-205. Division between counties of money to be raised by assessment. 
76-206. Expenses to be covered by estimate. 
76-207. Regular assessments. 
76-208. Maximum regular assessment. 
76-209. Levy of assessment—maximum total levy. 
76-210. Computation of rate of assessment. 
76-211. Certification of assessment to assessor—entry on assessment roll. 
76-212. Application of general law on levy and collection—liability of officers 
on bond. 
76-213. “Principal county” defined. at 
76-214. Settlements by county treasurers other than of principal county. 
76-215. Depository of district funds. ae, 
76-216. Receipt and erediting of district funds—responsibility on bond. 
76-217. Payment of district moneys—warrants. 
76-218. Treasurer’s reports. 
76-219. Purpose of expenditures. 


76-201. Notice of organization of district filed. The supervisors of a 
soil conservation district shall, within ten (10) days after the creation 
of the district, or within thirty (30) days after the effective date of this 
act, cause a notice declaring the district organized to be filed for record 
in the office of the county clerk and recorder of each county in which 
any portion of the district is situated. 
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History: En. Sec. 1, Ch. 253, L. 1963. Compiler’s Note 


The effective date of this act was March 
9, 1963. 


76-202. Copies of notice transmitted to county commissioners. The coun- 
ty clerk and recorder shall, within thirty (30) days after receipt of such no- 
tice, transmit a copy of the same to the board of county commissioners, who 
shall determine whether the district has been lawfully organized. 


History: En. Sec. 2, Ch. 253, L. 1963; 
amd. Sec. 1, Ch. 152, L. 1965. 


76-203. Repealed—Chapter 152, Laws of 1965. 


Repeal tural lands, was repealed by Sec. 6, Ch. 


This section (Sec. 3, Ch. 253, L. 1963), 152, Laws 1965. 
relating to lists of grazing and agricul- 


76-204. Estimate of money to be raised by assessment. The supervisors 
of the district shall on or before the first Monday of July, of each year, 
furnish the board of county commissioners an estimate in writing of the 
amount of money to be raised by assessment which is needed for the next 
ensuing fiscal year. 


History: En. Sec. 4, Ch. 253, L. 1963; Collateral References 
amd. Sec. 2, Ch. 152, L. 1965. Agriculture@=1. 


3 C.J.S. Agriculture § 2. 


76-205. Division between counties of money to be raised by assess- 
ment. If the district lies in more than one county the supervisors of the 
district shall divide the amount of the estimate in the proportion to the 
value of the land in the district lying in each county. The value shall 
be determined from the last assessment rolls of the counties. The super- 
visors shall furnish the boards of county commissioners of each of the 
respective counties a statement of the part of the estimate apportioned 
to the county. 

History: En. Sec. 5, Ch. 253, L. 1963. 


76-206. Expenses to be covered by estimate. The total amount of the 
estimate shall be sufficient to raise the amount of money necessary during 
the ensuing year to pay the incidental expenses of the district, the costs 
of the work which the supervisors may deem advisable to be done during 
the ensuing year, the estimated costs of repairs to and maintenance of 
the property and works of the district, and the estimated expenses of any 
action or proceeding to which the district is or may be a party, including 
the cost of employing engineers and attorneys. 

History: En. Sec. 6, Ch. 253, L. 1963. 


76-207. Regular assessments. Assessments levied pursuant to this act 
shall be known as regular assessments. 
History: En. Sec. 7, Ch. 253, L. 1963. 


76-208. Maximum regular assessment. The regular assessment in any 
one year shall not exceed one half (14) of one (1) mill on the dollar 
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of total taxable valuation of real property within the county except that 
within incorporated cities and towns. The valuation shall be determined 
according to the last assessment roll. 


History: En. Sec. 8, Ch. 253, L. 1963; 
amd. Sec. 3, Ch. 152, L. 1965. 


76-209. Levy of assessment—maximum total levy. The board of county 
commissioners of each county in which there lies any portion of the district 
may, annually, at the time of levying county taxes, levy an assess- 
ment on the taxable real property within the county except that within in- 
corporated cities and towns. It shall be known as the “........................ (name 
of district) soil conservation district assessment,” and shall be sufficient to 
raise the amount reported to them in the estimate of the supervisors; pro- 
vided, however, that income from the levy of the assessment provided in this 
act for any single district shall not exceed one thousand dollars ($1000). 


History: En. Sec. 9, Ch. 253, L. 1963; 
amd. Sec. 4, Ch. 152, L. 1965. 


76-210. Computation of rate of assessment. The board of county com- 
missioners shall determine the rate of assessment by deducting fifteen per 
cent (15%) for anticipated delinquencies from the total assessed value of 
the taxable real property in the county except within incorporated cities 
and towns and then dividing the sum required to be raised by the remainder 
of the total assessed value. If a fraction of a cent occurs in a valuation of 
one hundred dollars ($100) it shall be taken as a full cent. 


History: En. Sec. 10, Ch. 253, L. 1963; 
amd. Sec. 5, Ch. 152, L. 1965. 


76-211. Certification of assessment to assessor—entry on assessment 
roll, The board of county commissioners of each county in which any por- 
tion of the district is situated may levy the assessment provided in this act. 
The assessment shall be certified to the county assessor of each of the 
respective counties and entered on the assessment roll. 

History: En. Sec. 11, Ch. 253, L. 1963. 


76-212. Application of general law on levy and collection—liability of 
officers on bond. The provisions of law relating to the levy and collection 
of county taxes and the duties of county officers with respect thereto, 
in so far as they are applicable and not in conflict with this act, are hereby 
adopted and made a part hereof. Said officers are liable on their several 
official bonds for the faithful discharge of their duties under this act. 

History: En. Sec. 12, Ch. 253, L. 1963. 


76-2138. “Principal county” defined. “Principal county,” as used in 
this act, means the county in which all or the greatest portion of the land 
of a district is situated. The principal county remains the same regardless 
of any change in boundaries. 

History: En. Sec. 13, Ch. 253, L. 1963. 


76-214. Settlements by county treasurers other than of principal 
county. The treasurers of each of the counties, other than the principal 
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county shall, not less than twice a year or upon order of the supervisors 
of the district, settle with such supervisors and pay to the treasurer of 
the principal county all money belonging to the district and in their 
possession. 

History: En. Sec. 14, Ch. 253, L. 1963. 


76-215. Depository of district funds. The treasury of the principal 
county is the depository of all of the funds of the district. 
History: En. Sec. 15, Ch. 253, L. 1963. 


76-216. Receipt and crediting of district funds—responsibility on bond. 
The treasurer of the principal county shall receive and receipt for all 
money of the district and place the same to the credit of the district. He 
is responsible on his official bond for the safekeeping and disbursement, 
in the manner provided in this act, of the money of the district held by him. 

History: En. Sec. 16, Ch. 2538, L. 1963. 


76-217. Payment of district moneys—warrants. The treasurer of the 
principal county shall pay out money of the district only upon warrants 
of the county auditor, or in those counties not having an auditor, the 
county clerk and recorder, drawn upon order of the supervisors of the 
district signed by at least two (2) of such supervisors. 

History: En. Sec. 17, Ch. 253, L. 1963. 


76-218. Treasurer’s reports. The treasurer shall report in writing at 
each regular meeting of the supervisors and as often at other times as the 
supervisors may request the amount of money on hand, and the receipts 
and disbursements since his last report. Such report shall be verified. 

History: En. Sec. 18, Ch. 253, L. 1963. 


76-219. Purpose of expenditures. All moneys collected under this act 


shall be expended for the purposes provided in section 76-115. 
History: En. Sec. 19, Ch. 253, L. 1963. 
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TITLE 77 
SOLDIERS, SAILORS AND MILITARY AFFAIRS 


‘eaeaee composition, enrollment—officers, general provisions, 77-101 to 

Military courts, 77-201 to 77-214. 

Articles governing militia, 77-301. 

General provisions, 77-401 to 77-420. 

Soldiers and sailors preference in public employment, 77-501. 

a a of persons completing military or naval service, 77-601 to 

Restoration of state and other employees to positions occupied before 
induction into military service, 77-701 to 77-708. 

Veterans’ certificates of discharge—free filing, 77-801. 

Veterans’ free tuition at university of Montana, 77-901 to 77-911. 

Veterans’ welfare commission, 77-1001 to 77-1011. 

Removal of disability of minority of veterans and spouses for benefits 
under servicemen’s readjustment act, 77-1101. 

Montana home guard, 77-1201 to 77-1215. 

Civil defense, 77-1301 to 77-1313. 

Interstate civil defense and disaster compact, 77-1401 to 77-1404. 


CHAPTER 1 


MILITIA, COMPOSITION, ENROLLMENT—OFFICERS, 
GENERAL PROVISIONS 


77-101. Military Code of state. 

77-102. Composition of the militia. 

77-103. Governor as commander in chief. 

77-104. Composition of organized militia. 

77-105. Declaration of policy. 

77-106. Composition of national guard. 

77-107. Governor may order out organized militia. 

77-108. Governor may order out unorganized militia. 
77-109. Penalty for failure to obey call. 

77-110. Penalty for physician making false certificate. 
77-111. Commander in chief may order enrollment. 

77-112. Notice of enrollment. 

77-113. Exemptions. 

77-114. Penalties for dereliction or false certificate. 

77-115. Compensation of enrolling officer. 

77-116. Examination of persons and official records. 

77-117. The adjutant general of the state—assistant adjutants general. 
77-118. Suits against officers, or enlisted men. 

77-119. Personal staff for governor. 

77-120. Duties of adjutant general—salary. 

77-121. Officers to be commissioned by the governor. 

77-122. Commissioned officers. 

77-123. Staff officers, how chosen. 

77-124. Eligibility for staff assignment. 

77-125. Commissioned officers—selection. 

77-126. Commissioned officers—promotion. 

77-127. Commissioned officers—detail to staff. 

77-128. Promotion to grade of major. 

77-129. Promotion to grade of lieutenant colonel and colonel. 
77-130. Promotion to grade of brigadier general of the line. 
77-131. Promotion while in the service of the United States. 
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77-132. 
77-133. 
77-134. 
77-135. 


Officer to take oath. 
Oath, form of. 
Dismissal of officers. 


77-136. Seniority of officers. 
77-137. Retirement of officers. 
77-138. 


77-139. Voluntary retirement. 


77-140. Physical disability. 
77-141. Increase in rank. 

77-142. Detail to active duty. 
77-143. Pay while on retired list. 
77-144. Act is retroactive. 
77-145. Reserves. 

77-146. Period of enlistment. 


SOLDIERS, SAILORS AND MILITARY AFFAIRS 


Officer may waive right to promotion. 


Retirement of commissioned officers of national guard. 


Payment of part of Spanish-American War fund to quartermaster of 


the United Spanish War Veterans, department of Montana. 


Leave of absence of state employees attending training camp or similar 


77-147. Discharge of enlisted men. 
77-148. Uniform allowance of officers. 
77-149. Property to remain public property. 
77-150. Uniforms, etc., exempt. 
77-151. Claims against national guard appropriation. 
77-152. 
77-153. Buying and receiving state property prohibited. 
77-154. Pay of officers and enlisted men. 
77-155. Pensions. 
77-156. Camp duty. 
77-157. 
training program. 
77-158. Exemption from arrest—privileges of militia. 
77-159. Interference with employment. 
77-160. Allowances for incidental expenses. 
77-161. Transportation and subsistence. 
77-162. Authority of commanding officer. 
77-163. Warning for duty. 
77-101. 


(1830) Military Code of state. This act, together with subse- 


quent acts amendatory thereof, and all future acts relating to the militia 
and national guard of Montana, shall be known as the Military Code of 


the state of Montana. 


History: En. Sec. 1, Ch. 191, L. 1919; 
re-en. Sec. 1330, R. C. M. 1921. Cal. Pol. 
C. Secs. 1895-2112. 


NOTE.—The first militia law of the 
state was enacted March 10, 1885, Laws of 
1885, pp. 95 to 100, appearing as sections 
1451 to 1471, Fifth Division Compiled Stat- 
utes, 1887. This act was superseded by the 
National Guard Act of March 12, 1889 (pp. 
189 to 205, Laws of 1889). The latter act 
was superseded by a new military law en- 
acted in 1895 and appearing as sections 
2050 to 2245, Political Code, 1895. This 
act was superseded by Senate Bill No. 13, 
pp. 149 to 162, Laws of 1897, which act 
appeared as sections 1045 to 1110, Revised 
Codes 1907. These sections were repealed 


77-102. 


by chapter 145, Laws of 1911, which law 
re-enacted a complete military code. The 
act of 1911 was referred to the people by 
referendum of November, 1912, and re- 
jected by them, thus leaving sections 1045 
to 1110, Revised Codes 1907, in effect. The 
law is here given as it appears by the 
enactment of chapter 191, Laws of 1919. 


Civil Liability of Military Officers 

For a discussion of the civil liability of 
military officers for the destruction of pri- 
vate property, see Herlihy v. Donohue, 52 
M 601, 161 P 164, 

References 

In re MeDonald, 49 M 454, 143 P 947. 


(1331) Composition of the militia. The militia of the state of 


Montana shall consist of all able-bodied male citizens of the United States, 
and all other able-bodied males who have or shall have declared their inten- 
tion to become citizens of the United States, residing within this state, who 
shall be more than eighteen years of age, and except as hereinafter provided, 
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not more than forty-five years of age, and said militia shall be divided into 
two classes, the national guard of Montana and the unorganized militia. 
History: En. Sec. 2, Ch. 191, L. 1919; Collateral References 


re-en. Sec. 1331, R. C. M. 1921. MilitiaG=2. 
‘ 57 C.J.S. Militia § 7. 
ev eetonces a ; 36 Am. Jur. at Military, § 42 et seq. 
iremen exempt from military service, 
sec. 11-2004. Enlistment or mustering of minors. 137 
Policemen exempt from service, sec. AUR 1467; 147 ALR 1311; 151 ALR 1455; 
11-1810. 153 ALR 1420; 155 ALR 1451 and 157 
Right to require service of persons, sec. ALR 1449, 
83-201. 
Wearing uniform without authority, sec. 
94-35-2538, 


77-103. (1832) Governor as commander in chief. The militia of the 
state not in the service of the United States shall be governed and its affairs 
administered pursuant to law by the governor, as commander in chief, 
through the adjutant general’s department, which shall consist of the 
adjutant general as its executive head, and such other officers and such 
enlisted men and civilian employees as the governor shall from time to 
time prescribe. 


History: En. Sec. 3, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1332, R. C. M. 1921. MilitiaG=7. 


57 C.J.S. Militia § 10. 
36 Am. Jur. 220, Military, § 56. 


77-104. (13833) Composition of organized militia. The organized militia 
of Montana shall consist of the commissioned officers, enlisted men, organiza- 
tions, staffs, corps, and departments of the regularly commissioned and 
enlisted militia of the state, organized and maintained pursuant to law. Its 
numerical strength, composition, distribution, organization, arms, uniforms, 
equipment, training, and discipline shall be prescribed by the governor, in 
conformity with the laws and regulations of the United States and the 
laws of this state. In the absence of any federal law or regulation to the 
contrary, its minimum enlisted strength shall be twelve hundred, and it 
shall inelude at all times the adjutant general’s department and at least 
one regiment of infantry. The governor may authorize and cause to be 
organized from time to time, within the organized militia of Montana, such 
additional staffs, corps, departments, branches, arms, and organizations as 
he shall deem necessary, and he shall have power at will to alter, divide, 
consolidate, disband, muster out, or reorganize any staff, corps, department, 
branch, arm, or tactical or administrative subdivision, either now existing 
or hereafter created within the organized militia of Montana, subject to 
the limitations imposed by the laws and regulations of the United States 
and the laws of this state. 


History: En. Sec. 4, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1333, R. C. M. 1921. MilitiaG=3. 
57 C.J.S. Militia § 7. 


77-105. (1334) Declaration of policy. The duty of maintaining and 
governing the organized militia not in the service of the United States rests 
upon the states respectively, subject to the constitutional authority of Con- 
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gress, but the prime object of the force is the national defense. Its efficiency 
as an agent for national defense necessarily depends upon systematic uni- 
formity in the organization, composition, arms, equipment, training, and 
discipline of its component parts. Its attainment of such uniformity and 
efficiency requires on the part of each state a rigid adherence to federal laws 
and regulations relating to militia. Therefore, the governor shall cause the 
organized militia of this state always to conform to all such federal laws 
and regulations as are now or may hereafter, from time to time, become 
operative and applicable, notwithstanding anything in the laws of this 
state to the contrary. The organized militia of Montana, or any part 
thereof, shall be subject to call for United States service at such times, in 
such manner, and such numbers as may from time to time be prescribed 
by the United States. 


History: En. Sec. 5, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1334, R. C. M. 1921. Militia@=1. 


57 C.J.8. Militia § 2. 


77-106. (1335) Composition of national guard. The national guard of 
Montana shall consist of the commissioned officers, enlisted men, staffs, 
corps, departments, and organizations of the organized militia of Montana 
regularly organized and maintained pursuant to law for land or air service. 
The words “national guard” whenever and wherever used in the laws of 
Montana, heretofore or hereafter enacted, shall, unless expressly limited to 
show a contrary intent, be construed to include the air national guard. 


History: En. Sec. 7, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1335, R. C. M. 1921; amd. Sec. MilitiaG=3. 
1, Ch. 25, L. 1955. 57 C.J.S. Militia § 8. 


36 Am. Jur. 213, Military, § 44 et seq. 


77-107. (13836) Governor may order out organized militia. In event of 
war, insurrection, rebellion, invasion, tumult, riot, mob, or body of men 
acting together by force with intent to commit a felony or to offer violence 
to persons or property, or by force and violence to break and resist the 
laws of this state, or the United States, or in case of the imminent danger of 
the occurrence of any of said events, or in event of public disaster, the 
governor shall have power to order the organized militia of Montana, or 
any part thereof, into the active service of the state, and to cause them 
to perform such duty as he shall deem proper. The governor shall also 
have power to order out the organized militia, or any part thereof, to 
preserve order and keep the people within bounds at any large public 
assemblage; provided, that such action shall be taken only upon written 
request of the mayor of the city or the sheriff of the county, or a district 
judge in the judicial district within which said assemblage is to occur. 

History: En. Sec. 8, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1336, R. C. M. 1921. Insurrection and Sedition€=5. 
Promenerarencs 46 C.J.S. Insurrection and Sedition § 4. 
Riots, duties, sec. 94-5311. 


77-108. (1387) Governor may order out unorganized militia. In event 
of or imminent danger of war, insurrection, rebellion, invasion, tumult, riot, 
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resistance to law or process or breach of the peace, if the governor shall 
have ordered into active service all the available forces of the organized 
militia of Montana and shall consider them insufficient in numbers to 
properly accomplish the purpose, he may then, in addition, order out the 
unorganized militia, or such portion thereof as he may deem necessary, and 
cause them to perform such military duty as the circumstances may re- 
quire. 


History: En. Sec. 9, Ch. 191, L. 1919; 
re-en. Sec. 1337, R. C. M. 1921. 


77-109. (1338) Penalty for failure to obey call. Every member of the 
militia who shall have been ordered out for either state or federal service 
under the provisions of the two preceding sections, and who shall refuse or 
willfully or negligently fail to report at the time and place and to the officer 
designated in the order, or to the representative or successor of such 
officer, shall be deemed guilty of desertion, and shall suffer such penalty 
as a general court-martial may direct, unless he shall produce a sworn cer- 
tificate from a licensed physician of good standing that he is physically 
unable to appear at the time and place designated ; provided, that any per- 
son chargeable with desertion under this section may be taken by force and 
compelled to serve. 

History: En. Sec. 10, Ch. 191, L. 1919; Collateral References 


re-en. Sec. 1338, R. C. M. 1921. Militia@=5, 15. 
57 C.J.S. Militia §§ 4, 21. 


77-110. (13839) Penalty for physician making false certificate. When- 
ever any physician shall knowingly make and deliver a false certificate of 
physical disability concerning any member of the militia who shall have 
been ordered out or summoned for active service, such physician shall there- 
by forfeit forever his license and right to practice in this state, and shall be 
deemed guilty of perjury. 

History: En. Sec. 11, Ch. 191, L. 1919; Collateral References 


re-en. Sec. 1339, R. C. M. 1921. Physicians and Surgeons¢=11(2). 
70 C.J.S. Physicians and Surgeons § 17. 


77-111. (1340) Commander in chief may order enrollment. Whenever 
the commander in chief shall deem it necessary, in event of or imminent 
danger of war, insurrection, rebellion, invasion, tumult, riot, resistance to 
law or process, or breach of the peace, he may order an enrollment by 
counties of all persons subject to military duty, designating the county 
assessor or some other person for each county to act as county enrolling 
officer. Each county enrolling officer may appoint such assistant or assistants 
as may be authorized by the commander in chief. In each county the en- 
rollment shall include every sane, able-bodied male inhabitant not under 
sentence for an infamous crime, who is more than eighteen and less than 
forty-five years of age. The enrollment shall be made in triplicate, and shall 
state the name, residence, age, occupation, and previous or existing military 
or naval service of each person enrolled. When complete, the rolls shall 
be verified under oath by the enrolling officer, who shall immediately 
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thereupon file one copy with the adjutant general of the state and another 
with the county clerk, retaining the third copy for himself. 


History: En. Sec. 12, Ch. 191, L. 1919; Collateral References 
Te-en. Sec. 1340, R. Cc. M. 1921. Militiac=8. 
57 C.J.S. Militia § 12, 


77-112. (13841) Notice of enrollment. Persons making an enrollment 
under this act shall, at the time of making same, serve a notice of such en- 
rollment upon each person enrolled, by delivering such notice to him person- 
ally, or by leaving it with some person of suitable age and discretion at his 
place of business or residence, or by mailing such notice to him at his last 
known place of residence, and shall make a return under oath of such 
service to accompany the copy of the enrollment filed with the adjutant 
general. Such return shall be prima facie evidence of the facts therein 
shown. 


History: En. Sec. 13, Ch. 191, L. 1919; 
re-en. Sec. 1341, R. C. M. 1921. 


77-113. (1342) Exemptions. Whenever an enrollment shall have been 
ordered under this act, the commanding officer of existing organizations of 
militia, and the chiefs of all police and fire departmenis, shall make and 
deliver to the enrolling officer of the county in which such organization and 
departments are stationed, verified lists in triplicate of the members of their 
respective commands and departments, and the enrolling officer shall mark 
“Hxempt” opposite the names of all persons so listed, attaching one copy 
of each such list to each copy of the enrollment. The enrolling officers 
shall also mark “Exempt” opposite the names of all federal, state, and 
county officers. All other persons claiming exemption must, within fifteen 
days after service upon them of the notice of enrollment, make a written 
verified claim in duplicate of such exemption, and file the same in the 
office of the county clerk, who shall within five days thereafter forward 
one copy thereof with remarks and recommendations to the adjutant 
general. Upon the expiration of the time within which any claim of 
exemption may be filed and received by the adjutant general, the latter 
shall notify the county clerk of his decision in each case where exemption 
has been claimed, and the county clerk shall write upon the roll opposite 
the name of each person whose claim of exemption has been allowed by 
the adjutant general the word “Exempt.” All those on the roll not marked 
“Exempt” shall be subject to military duty. 


History: En. Sec. 14, Ch. 191, L. 1919; Policemen exempt from military duty, 
re-en. Sec. 1342, R. C. M. 1921. sec. 11-1810. 

Cross-References Collateral References 

Firemen exempt from military duty, sec. Militia@—6. 
11-2004. 57 C.J.S. Militia § 5. 


77-114. (13843) Penalties for dereliction or false certificate. If any 
officer or person, who becomes charged under this act with any duty relat- 
ing to an enrollment of persons subject to military duty, refuses or neglects 
to perform the same within the time and substantially in the manner re- 
quired by law, or if he shall knowingly make any false certificate, or if, 
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when acting as county or assistant enrolling officer, he shall knowingly or 
willfully omit from the roll any person required by this act to be enrolled, 
he shall thereby forfeit not less than one hundred nor more than five hun- 
dred dollars, to be sued for in the name of the state of Montana by the 
prosecuting attorney of the county, in which such offense shall occur, the 
amount of the penalty to be determined by the court, and when recovered 
to be paid into the military fund of the state. 


History: En. Sec. 15, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1343, R. C. M. 1921. MilitiaG=3. 


57 O.J.S. Militia § 7. 


77-115. (13844) Compensation of enrolling officer. Hach county enroll- 
ing officer shall be allowed the sum of five cents per name enrolled and 
served with notice of enrollment by him or his assistants, to be audited and 
paid as other military bills out of any moneys in the military fund not other- 
wise appropriated, and from such allowance he must pay his assistant or 
assistants. 


History: En. Sec. 16, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1344, R. C. M. 1921. MilitiaG=11. 


57 C.J.8. Militia § 14. 


77-116. (1345) Examination of persons and official records. All civil 
officers in each county, city, and town shall allow persons authorized under 
this act to make enrollments, at all proper times to examine their records 
and take copies thereof or information therefrom. It shall be the duty of 
every person, under the penalties provided in section 77-114, upon appl- 
cation of any person legally authorized to make an enrollment, truthfully to 
state all of the facts within his knowledge concerning any individual of 
whom the enroller shall make inquiry. In event of a violation of this section, 
the enroller shall report the facts to the prosecuting attorney, who shall at 
once proceed to enforce the penalty. 


History: En. Sec. 17, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1345, R. C. M. 1921. MilitiaC=8. 
57 C.J.S. Militia § 12. 


77-117. (1346) The adjutant general of the state—assistant adjutants 
general. There shall be an adjutant general of the state of Montana, who 
shall be appointed by the governor, and shall have the rank of major 
general. He shall hold office for the term for which the governor appoint- 
ing him shall have been elected, and until his successor shall have been 
appointed. He shall be selected from the active list of the national guard 
of this state and shall have been federally recognized in the rank of major 
or above immediately prior to his appointment. He shall have had at 
least ten (10) years of service as an officer of the active national guard 
of this state during the fifteen (15) years immediately prior to his appoint- 
ment. He shall perform the duties prescribed for him in this chapter and 
in the regulations now or hereafter issued thereunder, and in the statutes 
of the United States now or hereafter enacted, and such duties as pertain 
to the duties of the chiefs of staff departments. The salary of the adjutant 
general shall be seventy-five hundred dollars. ($7,500.00) per annum, 
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provided, however, that no part of said salary shall be paid by the state 
when the adjutant general is on extended active duty with the United 
States military service or is receiving pay as a civilian employee of the 
federal government; provided that if, by reason of the call or draft of 
officers of the Montana national guard into the federal service, there are 
no officers of the national guard possessing the requisite qualifications as 
set forth above for appointment, then any officer of the national guard 
may be appointed as acting adjutant general. 

The adjutant general shall establish, within the state headquarters of 
the Montana national guard, separate departments for the army national 
guard and the air national guard. Each department shall have a brigadier 
general at its head, who will be referred to as assistant adjutant general 
for Montana army national guard and assistant adjutant general for 
Montana air national guard. The assistant adjutants general shall be ap- 
pointed by the adjutant general with the approval of the governor. One 
shall be selected from the active list of the Montana army national guard 
and the other from the active list of the Montana air national guard, and 
each must have the qualifications set forth above for appointment as 
adjutant general. They shall perform such duties as are prescribed by 
the adjutant general. 


History: En. Sec. 23, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1346, R. C. M. 1921; amd. Sec. MilitiaG?7. 
1, Ch. 21, L. 1949; amd. Sec. 1, Ch. 26, L. 57 C.J.S. Militia § 11. 


1955; amd. Sec. 1, Ch. 272, L. 1959; amd. 
Sec. 1, Ch. 74, L. 1963. 


77-118. (1847) Suits against officers, or enlisted men. When any suit 
or proceeding shall be commenced in any court by any person against any 
military officer of the state for any act done by such officer in his official 
capacity in the discharge of any duty under this act, or against any person 
acting under the authority or order of any such officer, or by virtue of 
any warrant issued by him pursuant to law, the defendant may require 
the person prosecuting or instituting such suit or proceeding to file a cost 
bond running to the state of Montana of not less than two hundred dollars, 
or such greater sum as may be fixed by the court on application therefor, 
for the payment of costs, that may be incurred by the defendant therein, 
and in case the plaintiff shall be nonsuited, or have the verdict or judgment 
rendered against him, the defendant shall recover costs. The defendant in 
such action shall be defended by the attorney general at the expense 
of the state, but private counsel may be employed by the defendant. 
No action shall lie against any officer or enlisted man for any acts done 
by him by virtue of any order which may hereafter be held invalid by 
any civil court. 


History: En. Sec. 18, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1347, R. C. M. 1921. MilitiaG19. 
57 C.J.S, Militia § 27. 


77-119. (1348) Personal staff for governor. Whenever the governor 
shall desire the attendance of a personal staff upon any ceremonial occasion, 
he shall detail therefor such officers as he may choose from the active list 
of the organized militia of Montana, resident in or nearest to the place 
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where such ceremonies are to be held, and the officers detailed shall attend 
in uniform at the time and place designated, and shall constitute the per- 
sonal staff of the governor for that occasion, reverting upon completion of 
such duty to their regular assignments. 


History: En. Sec. 19, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1348, R. C. M. 1921. MilitiaG=1. 
57 O.J.8. Militia § 3. 


77-120. (1349) Duties of adjutant general — Salary. The adjutant 
general shall be ex officio chief of staff. He shall hold office until his 
successor is appointed and qualified. He shall appoint the civilian em- 
ployees of his department, and may remove any of them in his discretion. 

The expenses of the adjutant general’s department, necessary to the 
military service, shall be audited, allowed, and paid as other military 
expenditures are audited, allowed, and paid. 

1. The adjutant general shall keep a roster of all active, reserve, and 
retired officers of the militia of the state, and keep in his office all records 
and papers required to be kept and filed therein, and shall submit to the 
governor, during December of each even-numbered year, a printed biennial 
report of the operations and conditions of the organized militia of Montana. 


2. He shall cause the military law, the regulations of the organized 
militia of Montana, and such other military publications as may be 
necessary for the military service, to be printed, indexed, and bound at 
expense of the state, and distributed to the commissioned officers of the 
organized militia of Montana. 

3. He shall keep and preserve the books, arms, accoutrements, ammu- 
nition, and other military property belonging to the state, not properly 
issued. 

4, He shall keep just and true accounts of all moneys received and 
disbursed by him. 

5. He shall attest all commissions issued to military officers of this 
state. 

6. He shall make out and transmit all militia reports, returns, and 
communications prescribed by acts of Congress or by direction of the 
secretary of war. 

7. He shall have a seal, and all copies, orders, records, and papers 
in his office, duly certified and authenticated under said seal, shall be 
evidence in all cases in like manner as if the originals were produced. 
The seal now used in the office of the adjutant general shall be the seal 
of his office, and shall be delivered by him to his successor. All orders 
issued from his office shall be authenticated with said seal. 

8. He shall make such regulations pertaining to the preparation of 
reports and returns, and to the care and preservation of property in 
possession of the state for military purposes, whether belonging to the state 
or to the United States, as in his opinion the conditions demand. 

9. He shall attend to the care, preservation, safekeeping, and the 
repairing of the arms, ordnance, accoutrements, equipment, and all other 
military property belonging to the state, or issued to the state by the 
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government of the United States for military purposes, and keep accurate 
accounts thereof. All military property of the state, which after proper 
inspection shall be found unsuitable for use of the state, shall be disposed 
of in such manner as the governor shall direct, and the proceeds thereof 
paid into the military fund of the state. 


10. He shall issue such military property as the necessity of the 
service requires, and make purchases for that purpose. No military property 
shall be issued or loaned except upon an emergency to persons or organiza- 
tions other than those belonging to the organized militia of Montana, 
except to such portions of the unorganized militia as may be called out 
by the governor. 

11. He shall keep on file in his office the reports and returns of troops 
and heads of military departments, and all other writings and papers 
required to be transmitted to and preserved at the general headquarters 
of the state militia. 

12. The annual salary of the adjutant general of the state of Mon- 
tana shall be four thousand two hundred dollars ($4,200.00). 


18. The annual salary of the assistant adjutant general of the state 
of Montana shall be three thousand six hundred dollars ($3,600.00). 


History: En. Sec. 20, Ch. 191, L. 1919; Compiler’s Note 
re-en. Sec. 1349, R. C. M. 1921; subd. 12: The 1959 amendment repealed para- 


En. Sec. 1, Ch. 118, L. 1947; re-en. Sec. 1, sraphs 12 and 13. The restoration of para- 
Ch. 20, L. 1949; subd. 13: Sec. 2, Ch. 118, graphs 12 and 13 by the 1965 amendment 


L. 1947 as added Sec. 1, Ch. 20, L. 1949; oy arently resulted from a clerical error. 
amd. Sec. 2, Ch. 272, L. 1959; amd. Sec. “P? y a 


35, Ch. 177, L. 1965. Collateral References 
MilitiaG=7. 
57 C.J.S. Militia § 11. 


77-121. (1350) Officers to be commissioned by the governor. All com- 
missioned officers of the organized militia of Montana shall be appointed 
and commissioned by the governor. No person shall be so appointed and 
commissioned unless he shall be a citizen of the United States and of this 
state, and more than twenty-one years of age. Every commissioned officer 
shall hold office under his commission until he shall have been regularly 
appointed and commissioned to another grade or office, or until he shall have 
been regularly retired, discharged, dismissed, or placed in the reserve. 


History: En. Sec. 21, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1350, R. C. M. 1921. MilitiaG>7. 


57 C.J.S. Militia § 11. 


(7-122, (13851) Commissioned officers. No person shall be appointed 
and commissioned to any office in the organized militia of Montana unless he 
shall have been examined and adjudged qualified therefor by an examining 
board whose report shall have been approved by the authority appointing 
the board. The composition, appointment, and procedure of examining 
boards, and the nature and scope of examinations, shall be prescribed by 
the laws or regulations of the United States or those of this state. When- 
ever a commissioned officer shall have been examined for promotion, 
pursuant to this section, and shall have been adjudged not qualified there- 
for, upon approval by the authority appointing the board of its report 
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to that effect such officer shall be honorably discharged, retired, or placed 
in the reserve, as the governor shall direct, or returned to his former 
rank and grade if otherwise by this record qualified therefor in the 
opinion of the governor. 


History: En. Sec. 22, Ch. 191, L. 1919; 
re-en. Sec. 1351, R. C. M. 1921. 


77-123. (1352) Staff officers, how chosen. Vacancies in commissioned 
grades in administrative staff, corps, and departments shall be filled by 
detail or by appointment and commission, as the governor shall have pre- 
scribed in regulations conforming as nearly as practicable with federal laws 
and regulations governing the filling of similar vacancies in the federal serv- 
ice; provided, that no officer shall be detailed or appointed and commis- 
sioned to any such staff, corps, or department without his written consent. 
The detail of an officer to a staff, corps, or department shall not affect 
his grade, relative seniority, or right of promotion in the branch or arm 
of the service from which he shall have been so detailed, and whenever, 
during the continuance of such detail, a vacancy shall occur in the branch 
or arm of the service from which such officer shall have been detailed, for 
which vacancy he would have been eligible in the absence of such detail, 
he shall, upon the termination of such detail and passing the required 
examination, be appointed and commissioned in the grade of such vacancy 
with rank from the date of occurrence thereof. When an officer shall be 
relieved from detail with any staff, corps, or department, he shall be 
returned to the branch or arm of the service from which he was detailed, 
and shall be assigned to fill the next vacancy therein of his rank and 
grade, and if there be no vacancy immediately available he shall be car- 
ried in the meantime upon the active list as “unassigned.” 


History: En. Sec. 24, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1352, R. C. M. 1921. MilitiaG=7. 


57 C.J.S. Militia § 11. 


77-124. (1353) Eligibility for staff assignment. Staff officers of the 
national guard of Montana, including officers of the pay, inspection, sub- 
sistence, and medical departments, hereafter appointed, shall have had 
previous military experience and shall hold their positions until they shall 
have reached the age of sixty-four years, unless retired prior to that time by 
reason of resignation, disability, or for cause to be determined by a court- 
martial legally convened for that purpose, and vacancies among said 
officers shall be filled by appointment from the officers of the militia of 
this state. This section shall cease to be effective whenever its provisions 
shall not be required by federal law as a condition to participation by the 
state in federal appropriations. 


History: En. Sec. 25, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1353, R. C. M. 1921. Militia€=7. ey 
57 C.J.S. Militia § 11. 


77-125. (1354) Commissioned officers—selection. Whenever a vacancy 
shall have occurred in the junior commissioned office of any company or 
similar unit of the national guard of Montana, the person to be appointed 
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and commissioned to fill such vacancy shall be selected by competitive 
examination in which all enlisted men of the branch or arm of the service 
wherein such vacancy shall have occurred, on duty at the station where 
it shall have occurred, shall be eligible to participate. 


History: En. Sec. 26, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1354, R. C. M. 1921. MilitiaG=7. 


57 C.J.8. Militia § 11. 


77-126. (1355) Commissioned officers—promotion. Whenever a va- 
eancy shall have occurred in any commissioned office of a company or 
similar unit of the organized militia of Montana other than the junior com- 
missioned office thereof, the same shall be filled by the assignment thereto of 
an officer of the same grade and branch or arm of the service resident of the 
station of said company or similar unit, or by the promotion of the senior 
officer of the next lower grade of the same branch or arm of the service 
resident at that station. 


History: En. Sec. 27, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1355, R. C. M. 1921. MilitiaG=7. 


57 O.J.8. Militia § 11. 


77-127. (1856) Commissioned officers—detail to staff. Whenever a va- 
cancy shall have occurred in the commissioned staff of any regiment, bat- 
talion, squadron, or similar unit of the organized militia of Montana, the 
same shall be filled by the assignment thereto of an officer of the same grade 
and branch or arm of the service, or by the promotion of the senior officer 
of the next lower grade of the same unit. 


History: En. Sec. 28, Ch. 191, L. 1919; Collateral References 
re-en. Sec, 1356, R. C. M. 1921. MilitiaG=7. 


57 C.J.8. Militia § 11. 


77-128. (1357) Promotion to grade of major. Whenever a vacancy 
shall have occurred in the grade of major in the line of the national guard 
of Montana, the same shall be filled as follows: 


1. In any battalion, squadron, or similar unit whose elements are all 
at one station, by the assignment of the senior major of the line of the 
same branch or arm of the service resident at that station, who shall have 
no command wholly located within said station, or, if there be no such 
major, by the promotion of the senior captain in the same branch or arm 
of the service resident at said station. 


2. In any battalion, squadron, or similar unit whose elements are not 
all at one station, by the promotion of the senior among the captains of 
the same branch or arm of the service resident at the various stations of 
such command. 


History: En. Sec. 29, Ch. 191, L. 1919; 
re-en. Sec. 1357, R. C. M. 1921. 


77-129. (1358) Promotion to grade of lieutenant colonel and colonel. 
Whenever a vacancy shall have occurred in the grade of colonel or lieu- 
tenant colonel in any regiment or similar unit of the national guard of 
Montana, it shall be filled by promotion of the next senior officer of such 


38 


STATE MILITIA 771-1384 


command, except in those cases where the law provides for the assignment 
thereto of officers relieved from detail with staff corps and departments. 


History: En. Sec. 30, Ch. 191, L. 1919; 
re-en. Sec. 1358, R. C. M. 1921. 


77-130. (1359) Promotion to grade of brigadier general of the line. 
Whenever a vacancy shall have occurred in the grade of brigadier general 
of the line of the national guard of Montana, it shall be filled by the pro- 
motion of an officer of the line of the national guard of Montana of the next 
lower grade of the same branch or arm of the service. 


History: En. Sec. 31, Ch. 191, L. 1919; 
re-en. Sec. 1359, R. C. M. 1921. 


77-131. (1360) Promotion while in the service of the United States. 
Whenever a vacancy shall have occurred in any commissioned grade, other 
than the lowest commissioned grade, of any regiment, separate battalion, or 
squadron, separate company, or similar separate unit of the national guard 
of Montana while in the service of the United States, such vacancy shall be 
filled by the promotion of the senior officer of the next lower grade on 
duty with such command who shall not in writing have waived such pro- 
motion. Every vacancy in the lowest commissioned grade in any such 
command while in such service shall be filled by the promotion of an 
enlisted man of such command upon the written recommendation of its 
commanding officer; provided, that any vacancy in any such command 
while in such service in any commissioned grade below that of major, 
may be filled upon the written recommendation of the commanding officer 
of such command, by the transfer, assignment, or appointment of any 
officer of the national guard or national guard reserve of this state. 


History: En. Sec. 32, Ch. 191, L. 1919; 
re-en. Sec. 1360, R. C. M. 1921. 


77-132. (13861) Officer may waive right to promotion. Any officer of 
the organized militia of Montana may, in writing, waive his right to any 
promotion to which his seniority shall entitle him, in which event the next 
senior officer who shall not in writing have waived such promotion shall 
be entitled thereto. 


History: En. Sec. 33, Ch. 191, L. 1919; 
re-en. Sec. 1361, R. C. M. 1921. 


77-183. (1362) Officer to take oath. Every officer, duly commissioned 
or warranted, shall, within such time as may be provided by law or by 
regulations, take the oath of office prescribed by law, and give bond, if 
required. In case of neglect or refusal so to do, he shall be considered to 
have resigned such office, and a new appointment may be made as provided 


by law. 
History: En. Sec. 34, Ch. 191, L. 1919; ULL niles d ta 
re-en. Sec. 1362, R. C. M. 1921. MilitiaG-7. 


57 C.J.S. Militia § 11. 


77-134. (1363) Oath, form of. The oath of office for commissioned offi- 
cers in the organized militia of Montana shall be substantially as follows: 
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el sch leicht A ie , do solemnly swear that I will support and defend the 
constitution of the United States and the constitution of the state of 
Montana, against all enemies, foreign and domestic; that I will bear true 
faith and allegiance to the same; that I will obey the orders of the presi- 
dent of the United States and of the governor of the state of Montana; 
that I make this obligation freely, without any mental reservation or pur- 
pose of evasion, and that I will well and faithfully discharge the duties of 
Let, Ole Oe Olena ts eee ens enero in the national guard of the United 
States and of the state of Montana upon which I am about to enter, so 
help me God.” 


History: En. Sec. 35, Ch. 191, L. 1919; 
re-en. Sec. 1363, R. C. M. 1921. 


77-135. (1364) Dismissal of officers. The governor may dismiss any 
commissioned officer of the organized militia of Montana for any of the fol- 
lowing reasons: 


1. Conviction of an infamous crime. 


2. Absence from his command for more than thirty days without 
proper leave. 
3. Sentence of dismissal by court-martial, duly approved. 


And the governor may discharge any commissioned officer of the organ- 
ized militia of Montana for any of the following reasons: 


1. Upon muster out of the organization to which such officer is then 
assigned. 

2. Acceptance of resignation of such officer; provided, that no officer 
shall be discharged or his resignation accepted while under arrest or 
against whom military charges have been preferred, or until he shall have 
turned over to his successor or satisfactorily accounted for all state and 
federal moneys and military property for which he shall have been account- 
able or responsible. 

3. Removal of his actual residence to such distance from the station 
of his command as to render it impracticable for him to perform the duties 
of his office. 


4. Incompetence or unfitness for military service as determined by 
the duly approved findings of an efficiency board appointed for that purpose. 
History: En. Sec. 36, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1364, R. C. M. 1921. - Militia@=7. 


57 C.J.S. Militia § 11. 
36 Am. Jur. 223, Military, § 61. 


77-136. (1865) Seniority of officers. Upon the date this act becomes 
effective, or as soon thereafter as practicable, it shall be the duty of the 
commander in chief to assign to each commissioned officer of the active list 
of the national guard of Montana a number, assigning to the senior officer 
of each grade number one and continuing lineally thereafter in such grade 
in order of seniority as of the date of commission in the grade held by 
each officer on the day this act becomes effective. Thereafter seniority in 
any given grade shall be determined by the greatest length of continuous 
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service as an officer of the national guard of Montana, said service to be cal- 
culated from the day this act becomes effective. If two or more officers of 
the same grade have equal length of continuous service as commissioned 
officers of the national guard of Montana, calculated from the date this act 
becomes effective, seniority between them shall be determined in the grade 
held by them by service as officers of the active list performed subsequent 
to the date this act becomes effective. The rank of any officer who shall re- 
ceive his first commission in the national guard of Montana after this act 
becomes effective, shall be determined in the grade to which appointed by 
length of service as an officer of the active list, performed subsequent to the 
date this act becomes effective. 


History: En. Sec. 37, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1365, R. C. M. 1921. Militia@7. 
57 C.J.S. Militia § 11. 


77-137. (1366) Retirement of officers. Commissioned officers of the 
national guard of Montana shall be retired by order of the commander in 
chief with the grade and rank respectively held by them at the time of such 
retirement for the following reasons: 

1. Upon reaching the age of sixty-four years. 

2. Unfitness for military service by reason of physical disability. 

3. Upon request, after at least five years’ continuous service as officers 
in the national guard of Montana. 


Retired officers shall draw no pay or allowance except when on duty. 


They shall be subject only to temporary detail by the commander in 
chief, and while on duty shall receive the same pay and allowances as 
officers of the same rank on the active lst. On all occasions of duty or 
ceremony, retired officers shall take rank next below officers of the same 
grade on the active list. 


History: En. Sec. 38, Ch. 191, L. 1919; Collateral References 
re-en. Sec, 1366, R. C. M. 1921. Militia@7. 
57 C.J.8. Militia § 11. 


77-138. Retirement of commissioned officers of national guard. When 
a commissioned officer of the national guard of Montana shall have reached 
the age of sixty-four years, he shall be retired from active duty and placed 
on the retired list. 
History: En. Sec. 1, Ch. 89, L. 1943. 


77-1389. Voluntary retirement. Any officer who has served as a com- 
missioned officer for fifteen years in the military service of the state, may, 
upon his own application, in the discretion of the governor, be retired and 
placed upon the retired list. Service as a commissioned officer in the mili- 
tary or naval or military and naval service of the United States in time 
of war, not exceeding five years in all, shall be considered as state service 
in computing length of state service for the purposes of this section. 

History: En. Sec. 2, Ch. 89, I. 1943. 


77-140. Physical disability. When a commissioned officer is incapaci- 
tated for active service by reason of physical disability, and such physical 
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disability is certified by a medical officer of the United States army or the 
national guard of this state, or the national guard of another state or terri- 
tory, who is duly recognized as such medical officer by the laws of the 
United States governing federal recognition of the national guard of the 
respective states and territories, after examining such officer as prescribed 
by the regulations of the national guard bureau of the United States, such 
officer shall be retired or discharged as the governor may determine. 
History: En. Sec. 3, Ch. 89, L. 1943. 


77-141. Increase in rank. Whenever a commissioned officer is retired 
from active service in the national guard of this state, as above provided, he 
shall be placed on the retired list with an increase in rank of one or more 
grades above that held by him at the date of the retirement as the governor 
may direct, but in no case above the grade of major general. 

History: En. Sec. 4, Ch. 89, L. 1943. 


77-142. Detail to active duty. The governor may detail, with their own 
consent, officers of the retired list to active duty and return them to the re- 
tired list in his discretion. Officers retired for age or physical disability shall 
not be detailed to command troops but only to perform duties of staff corps 
or departments, or to sit on boards, except that in time of war or other 
emergency, or imminent danger thereof, such retired officers may be detailed 
by the governor to perform any military duty designated by him. 

History: En. Sec. 5, Ch. 89, L. 1943. 


77-143. Pay while on retired list. This act shall not provide for, nor 
form the basis of any pay, compensation, pension, or other emolument of 
any kind or character to officers so placed upon the retired list, except that 
when such officers shall be detailed by the governor to perform duties as 
provided in section 77-142, they shall be entitled to the same pay and allow- 
ance as officers of like grade on the active list while performing such duties. 

History: En. Sec. 6, Ch. 89, L. 1943. 


77-144, Act is retroactive. This act shall be retroactive so as to apply 
to officers of the national guard of Montana who have been heretofore dis- 
charged by reason of age or incapacity due to physical disability as above 
provided and such officers shall be placed on the retired list as provided by 
this act. , , 

History: En. Sec. 7, Ch. 89, L. 1943. 


77-145. (1367) Reserves. The national guard reserve of this state shall 
respectively be organized by the governor in regulations conforming with 
the laws, rules, and regulations of the United States. It shall consist of such 
organization, officers, and enlisted men as the governor shall prescribe. 
No commissioned officer shall be transferred or furloughed to the national 
guard reserve without his written consent, except as otherwise expressly 
provided by law. Officers of the retired list of the organized militia of 
Montana may be transferred to the national guard reserve, under such 
regulations as the governor may prescribe. Any officer of the national 
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guard reserve may be restored to the active list by order of the governor, 
subject to the same examination as in the case of an original appointment 
to his grade, and in such event his service in reserve shall not be counted 
in computing total length of service for relative seniority. 


History: En. Sec. 39, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1367, R. C. M. 1921. MilitiaG=3. 


57 C.J.8. Militia § 8. 


77-146. (1368) Period of enlistment. Hereafter the period of enlist- 
ment in the national guard of Montana shall be for six years, the first three 
years of which shall be in an active organization and the remaining three 
years in the national guard reserve. Qualifications for enlistment or re- 
enlistment, and the forms of oaths and contracts of enlistment or re-enlist- 
ment, shall be as prescribed by the governor in accordance with federal 
laws and regulations. In the national guard, the privilege of continuing in 
active service during the whole of an enlistment period, and of re-enlisting 
in said service, shall not be denied by reason of anything contained in this 
act; provided, when a man re-enlists in the organized militia of Montana 
within thirty days from the date of the expiration of his prior enlistment, 
or within thirty days from the date of his discharge, his term of service 
shall be considered as continuous, and shall be so dated; provided, that 
in time of peace, a man who enlists in the Montana national guard shall 
have been a resident of the state of Montana for the period of one year 
prior to his enlistment, unless he holds an honorable discharge from some 
branch of the military or naval service of the United States, or from the 
United States marine corps. 

History: En. Sec. 40, Ch. 191, L. 1919; Enlistment or mustering of minors. 137 


re-en. Sec. 1368, R. C. M. 1921. ALR 1467; 147 ALR 1311; 151 ALR 1455; 
153 ALR 1420; 155 ALR 1451 and 157 
Collateral References ALB 1449. 
MilitiaC=9. 


57 C.J.8. Militia § 13. 


77-147. (1869) Discharge of enlisted men. An enlisted man discharged 
from service in the organized militia of Montana shall receive a discharge 
in writing in such form and of such classification as is or shall be prescribed 
by law or regulations, and in time of peace discharges may be given prior 
to the expiration of terms of enlistment under such regulations as may be 
prescribed by competent authority. 


History: En. Sec. 41, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1369, R. C. M. 1921. MilitiaG-10. 
57 C.J.S. Militia § 13. 


77-148. (1370) Uniform allowance of officers. Every commissioned offi- 
cer of the organized militia of Montana shall, within sixty days from the 
date of the order whereby he shall have been appointed, provide himself, at 
his own expense, with the arms, uniforms, and equipments prescribed by 
the governor for his rank and assignment. | 

There shall be audited and paid annually on the first day of April in 
each year, to each properly armed, uniformed, and equipped officer of the 
active service of the organized militia of Montana, a uniform allowance 
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of thirty-five dollars for dismounted officers and fifty dollars for mounted 
officers. 


History: En. Sec. 42, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1370, R. C. M. 1921. MilitiaG13. 
57 C.J.S. Militia § 17. 


77-149. (1371) Property to remain public property. All property 
issued to organizations and members of the organized militia of Montana 
shall be and remain public property. 


History: En. Sec. 43, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1871, R. C. M. 1921. MilitiaC—13. 


57 C.J.S. Militia § 17. 
Cross-Reference 


Retaining or selling equipment of mili- 
tia, secs. 94-1515, 94-1516. 


77-150. (1372) Uniforms, etc., exempt. The military uniforms, arms, 
equipment, and mounts of members of the organized militia of Montana shall 
be exempt from execution and taxation. 

History: En. Sec. 44, Ch. 191, L. 1919; Collateral References 


re-en. Sec. 1372, R. C. M. 1921. Exemptions¢—41; Taxation@=213. 
35 C.J.S. Exemptions §§ 32, 57. 


77-151. (13873) Claims against national guard appropriation. All bills, 
claims, and demands against the national guard appropriation shall be 
certified or verified in the manner prescribed by regulations promulgated 
by the governor, and shall be audited and approved by the adjutant 
general and, if allowed, shall be paid from the national guard appro- 
priation; provided, however, that in all eases where the organized militia 
or any part thereof is called into the service of the state in case of war, 
riot, insurrection, invasion, breach of the peace, disaster, or in aid of 
the civil authorities, warrants for allowed pay and expenses for such 
service shall be drawn upon the general fund of the state treasury and 
paid out of any moneys in said fund, on the order of the governor. 


History: En. Sec. 45, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1373, R. C. M. 1921; amd. Sec. States€>169 et seq. 
1, Ch. 23, L. 1949; amd. Sec. 27, Ch. 97, 81 C.J.8. States § 194. 
L. 1961. 


77-152. (1373.1) Payment of part of Spanish-American War fund to 
quartermaster of the United Spanish War Veterans, department of Mon- 
tana. That the governor remain the trustee of the Spanish-American 
War fund; that from and after the passage of this act the said trustee, in 
the usual manner of paying funds from this account, shall pay, out of the 
interest on investments made with the money which remained of a fund 
appropriated by the United States government on June 25, 1908, to pay 
the Montana national guard from the time of call until muster into the 
service of the United States for the Spanish-American War, to the quarter- 
master of the United Spanish War Veterans, department of Montana, the 
sum of two hundred thirty-seven and 50/100 dollars ($237.50) on July 31st 
and two hundred thirty-seven and 50/100 dollars ($237.50) on January 31st 
of each year for the current use of said department. 
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History: En. Sec. 1, Ch. 99, L. 1927. Collateral References 
MilitiaG=4, 
57 C.J.S. Militia § 23. 


7-153. (1874) Buying and receiving state property prohibited. If any 
person shall purchase or receive in pawn or pledge any military property of 
the state of Montana or of the United States, he shall be guilty of a misde- 
meanor, and upon conviction thereof shall be sentenced to imprisonment 
not exceeding one year, or fined not exceeding three hundred dollars, or 
by both such fine and imprisonment. 


History: En. Sec. 46, Ch. 191, i. 1919; Collateral References 
re-en. Sec. 1374, R. C. M. 1921. Militia@-13. 
57 O.J.8. Militia § 23. 


77-154. (1875) Pay of officers and enlisted men. Commissioned officers 
while on duty pursuant to the orders of the governor (other than at as- 
semblages for drill or instruction, or on examining boards at or in the 
vicinity of their home stations, or when called or ordered out by the presi- 
dent of the United States), and while on duty in aid of the civil authorities 
pursuant to the lawful orders of the governor, shall receive the same pay 
and allowances as officers of the United States of the same grade; provided, 
that for travel only actual necessary expenses shall be allowed. 

While on duty pursuant to the orders of the governor (other than at 
assemblages for drill or instruction at or in the vicinity of their home 
stations, or when called or ordered out by the president of the United 
States), and while on duty in aid of the civil authorities pursuant to the 
lawful orders of the governor, enlisted men of the national guard of 
Montana shall receive pay at rates equivalent to twice those allowed for 
corresponding grades in the United States army. 


This schedule of pay shall apply only to the first thirty days of any 
tour of duty, and after the thirtieth day of any such tour, officers and 
men shall receive the pay and allowances of officers and men in the 
regular service of the United States of corresponding organizations and 
grades. 

In addition to the pay herein provided the governor, or such other 
official as may be designated by federal authority, is authorized to receive 
and disburse, in accordance with federal laws and regulations, any moneys 
which may be appropriated by the Congress of the United States and 
allotted to the state of Montana for the payment of officers and enlisted 
men of the organized militia, as reimbursement for expenses incurred in 
and compensation for the time devoted to military training during times 


of peace. 
History: En. Sec. 47, Ch. 191, L. 1919; Minor’s right to wages or similar pay- 
re-en. Sec. 1375, R. C. M. 1921. ments for enlistment or military services. 
137 ALR 1491; 151 ALR 1455; 153 ALR 
Collateral References 1420; 155 ALR 1451 and 157 ALR 1449. 


Militia@>7, 11. 
57 C.J.8. Militia §§ 11, 14. 
36 Am. Jur. 216, Military, § 48. 


77-155. (1376) Pensions. Every member of the organized militia of 
Montana, who shall be wounded or disabled while on duty in the service of 
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the state, shall be taken care of and provided for at the expense of the state, 
and if permanently disabled, shall receive the hike pensions or rewards that 
persons under similar circumstances in the military service of the United 
States receive from the United States; provided, that no pension shall be 
granted for any disability received while in the service of the United 
States, or while proceeding to or returning from such service. Before the 
name of any person is placed upon the pension roll under this section proof 
shall be made, under such regulations as the governor shall from time to 
time prescribe, that the applicant is entitled to such pension. 


History: En. Sec. 48, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1376, R. C. M. 1921. PensionsG=2. 
70 C.J.S. Pensions § 4. 


77-156. (1377) Camp duty. The governor shall cause the organized 
militia of Montana to perform for at least five consecutive days in each year 
camp duty, field maneuvers, or such other duty as in his judgment will best 
promote the discipline and efficiency of the force. 


History: En. Sec. 49, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1377, R. C. M. 1921. MilitiaG=5. 


57 C.J.S. Militia § 21. 


77-157. Leave of absence of state employees attending training camp 
or similar training program. That any person who is a member of the 
organized national guard of the state of Montana or who is a member of the 
organized or unorganized reserve corps or forces of the United States army, 
navy, marine corps, or coast guard, which now exist or may be created at 
any time in the future by proper authority, and who is an appointee of or 
employee of the state of Montana, or any of its departments, or any county 
or city within the state, shall be given leave of absence with pay for attend- 
ing regular encampments, training cruises, and similar training programs 
authorized by the secretary of war of the United States for the Montana 
national guard or by the proper legal authority in charge of the reserve 
corps or forces of the United States army, navy, marine corps, or coast 
guard while in attendance at such annual encampment, training cruise, and 
similar training program, or without the time being charged against him on 
his annual vacation. 


History: En. Sec. 1, Ch. 160, L. 1937; Collateral References 
amd. Sec. 1, Ch. 132, L. 1947. MilitiaG14. 
57 O.J.S. Militia § 19. 


77-158. (1378) Exemption from arrest—privileges of militia. No per- 
son belonging to the military forces of this state shall be arrested under 
any civil process while going to, remaining at, or returning from any place 
at which he may be required to attend military duty. Any members of the 
organized militia parading, or performing any duty according to the law, 
shall have the right of way in any street or highway through which they 
may pass, and while on field duty shall have the right to enter upon, cross, 
or occupy any uninclosed lands, or any inclosed lands where no damage will 
be caused thereby; provided, that the carriage of the United States mail 
and the legitimate functions of the police and the progress and operations 
of fire departments shall not be interfered with thereby. 
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History: En. Sec. 50, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1378, R. C. M. 1921. Arrest€=60; Militia@=19. 
Gross-Reference 6 C.J.S. Arrest § 2; 57 O.J.S. Militia § 27. 
Special license plates for guardsmen, Exemption of members of armed forces 
sec. 53-106.7. from service of civil process. 137 ALR 


1372; 149 ALR 1455; 150 ALR 1419; 151 
ALR 1454; 153 ALR 1419; 156 ALR 1449 
and 158 ALR 1450. 


77-159. (1379) Interference with employment. A person who, either 
by himself or with another, willfully deprives a member of the organized 
militia of Montana of his employment, or prevents, by himself or another, 
such member being employed, or obstructs or annoys said member or his 
employer in his trade, business, or employment because he is such member, 
or dissuades any person from enlisting in said organized militia by threat or 
injury to him in his employment, trade, or business in case he shall so en- 
list shall be guilty of a misdemeanor, and on conviction thereof shall be 
fined in a sum not exceeding one hundred dollars, or imprisonment in the 
county jail not more than thirty days, or shall suffer both such fine and 


imprisonment. 
History: En. Sec. 51, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1379, R. C. M. 1921. Militia@=19. 


57 C.J.8. Militia § 6. 


77-160. (1380) Allowances for incidental expenses. Each commanding 
officer shall be entitled to receive an allowance for the incidental expenses of 
his command, payable quarterly in advance according to the following 
schedule: Companies, troops, batteries, and like units, not to exceed fifty 
dollars per month; bands, not to exceed ten dollars per month; regiments 
and like units, not to exceed twenty-five dollars per month. 

For the first quarter of each biennial period, each officer entitled to a 
quarterly allowance under this section shall be entitled to receive in ad- 
vance the maximum allowance in full, but with his claim therefor he shall 
make remittance of the balance, if any, remaining unexpended from the 
last previous quarter, such remittance to be transmitted by the adjutant 
general to the state treasurer, and for each succeeding quarter of each 
biennial period each such officer shall be entitled to receive such sum, not 
more than the maximum allowance above prescribed, as he shall have ex- 
pended for authorized expenses of his command during the next preceding 
quarter. Each claim for quarterly allowance shall include an account cur- 
rent showing the items of expenditure, and shall be accompanied by sub- 
vouchers for all items, each voucher stating definitely the nature and 
amount of the expenditure evidenced thereby. 


History: En. Sec. 52, Ch. 191, L. 1919; Collateral References 
re-en, Sec. 1380, R. C. M. 1921. MilitiaG>7. 
57 C.J.S. Militia § 11. 


77-161. (1381) Transportation and subsistence. There shall be pro- 
vided by the state transportation for all officers, and transportation and sub- 
sistence for all enlisted men who shall be ordered out for encampment, field 
duty, or stated parades, or assembled for duty in case of riot, tumult, breach 
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of the peace, war, insurrection, invasion, or imminent danger thereof. 
Necessary transportation, quartermasters’ stores, and subsistence for troops 
when ordered on duty shall be contracted for by the proper officers and paid 
for as other military bills. There shall be allowed from the military fund 
for each day’s service the sum of two dollars per man for each horse for 
every mounted officer and mounted orderly, and all members of such other 
organizations of the national guard of Montana as are required to be 
mounted. Horses not furnished by officers or men shall be rented by the 
state at a cost not exceeding two dollars per day for each horse. 


History: En. Sec. 53, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1381, R. C. M. 1921. Militia@=7, 11. 


57 C.J.S. Militia §§ 11, 14. 


77-162. (1382) Authority of commanding officer. The commanding 
officer at any drill, parade, encampment, or other duty may cause those 
under his command to perform any military duty he shall require, and may 
place in arrest for the time of such drill, parade, encampment, or other 
duty, any officer or enlisted man who shall disobey the orders of his superior 
officer, or in any way interrupt the exercises, and any other person or per- 
sons who shall trespass on the camp grounds, parade grounds, rifle range 
or armory, or in any way or manner interrupt or molest the orderly dis- 
charge of duty of those on duty, or who shall disturb or prevent the pas- 
sage of troops going to or returning from any regularly ordered tour of 
duty; and he shall prohibit and prevent the sale or use of all spirituous 
liquors, wines, ale, or beer, or holding of huckster or auction sales, and 
all gambling, and remove disorderly persons beyond the limits of such 
parade or encampment, or beyond a distance of two miles therefrom, and 
he shall abate as common nuisances all disorderly places, and all such sales 
within such limits. Any person violating any of the provisions of this sec- 
tion, or any order issued in pursuance thereof, shall be guilty of a mis- 
demeanor, and may be delivered at or before the termination of such duty 
to any peace officer, and shall be brought before the nearest court of 
competent jurisdiction for trial, and upon conviction thereof shall be fined 
not more than one hundred dollars, or imprisoned not more than thirty 
days, or shall suffer both such fine and imprisonment. 


History: En. Sec. 54, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1382, R. C. M. 1921. MilitiaG=7. ° 


57 C.J.S. Militia § 10. 


77-163. (1383) Warning for duty. Orders for duty may be oral or 
written. Officers and enlisted men may be warned for duty as follows: 
Hither by stating the substance of the order, or by reading the order to the 
person warned, or by delivering a copy of such order to such person, or by 
leaving a copy of such order at his last known place of abode or business 
with some person of suitable age and discretion, or by sending a copy of 
such order or notice containing the substance thereof to such man by mail, 
directed to him at his last known place of abode or business. Orders may 
be transmitted by telegraph or telephone. Such warning may be given 
by any officer or enlisted man. The officer or enlisted man giving such 
warning shall, when required, make a return thereof, containing the names 
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of persons warned and the time, place, and manner of warning. Such re- 
turns shall be verified on oath and shall be prima facie evidence, on the 
trial of any person returned as a delinquent, of the facts therein stated. 


History: En. Sec. 55, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1383, R. C. M. 1921. MilitiaG-14. 


57 C.J.8. Militia § 19. 


CHAPTER 2 


MILITARY COURTS 


Section 77-201. Military tribunals—kinds. 
77-202. Military courts of the organized militia. 
77-203. General courts-martial. 
77-204. Special courts-martial. 
77-205. Summary court officer. 
77-206. Sentence to confinement. 
77-207. Sentence, when to be approved by governor. 
77-208. Jurisdiction of military courts. 
77-209. Evidence in military courts. 
77-210. Witnesses. 
77-211. Process. 
77-212. Contempt of court. 
77-213. Fees and mileage. 
77-214. “Officer” and “enlisted man” defined. 


77-201. (1384) Military tribunals—kinds. The military tribunals of 
the state of Montana shall be of two kinds, viz.: 

1. Courts-martial for the trial of offenders against the military law; 
and 

2. Courts of inquiry for examining transactions of, or accusations or 
imputations against, officers or enlisted men of the organized militia of 
Montana. 

All such courts shall be composed of commissioned officers only. All 
commissioned officers of the organized militia of Montana shall be eligible 
for detail to such courts, but no officer will be detailed for the trial of an 
officer superior to himself in rank when it can be avoided. 


History: En. Sec. 56, Ch. 191, L. 1919; Acquittal or conviction in a military 
re-en. Sec. 1384, R. C. M. 1921. tribunal as bar to prosecution in the state 
courts based on the same acts, or vice 
Collateral References versa. 16 ALR 1247. 
Militia@=21. 


57 C.J.S. Militia § 24. 
36 Am. Jur. 244, Military, § 87 et seq. 


77-202. (1385) Military courts of the organized militia. The military 
courts of the organized militia of the state of Montana shall be of the fol- 
lowing classes: 

1. General courts-martial. 

2. Special courts-martial. 

3. Summary courts-martial. 

They shall be respectively constituted like and have cognizance of the 
same subjects and possess like powers, except as to punishments, as similar 
courts provided for by the laws and regulations of the United States, and 
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the proceedings of such courts shall follow the forms and modes of pro- 
cedure prescribed for similar courts by the law and regulations of the 
United States. They may be convened by order specifying that they shall 
sit either for the trial of specified offenses or offenders, or for the trial of 
all offenses or offenders that may be lawfully brought before them, either 
during a specified period of time or until further order of the convening 
or superior authority. 


History: En. Sec. 57, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1385, R. C. M. 1921. Militia@=21. 
57 O.J.8. Militia § 25. 


77-203. (1386) General courts-martial. General courts-martial may be 
convened by order of the governor and may consist of any number of officers 
from five to thirteen, inclusive. The decision of the appointing authority as 
to the number of officers to compose such court shall be conclusive. When 
from any cause a general court-martial is reduced below the minimum of 
five officers, the remaining number will direct the judge advocate to report 
the fact to the convening authority and await further orders. Such courts 
shall have the power and jurisdiction to impose fines not exceeding two 
hundred dollars; to sentence to forfeiture of pay and allowances; to repri- 
mand; to dismissal or dishonorable discharge from the service; to reduction 
of noncommissioned officers to the ranks; to reduction in rank or rating; 
or any two or more of such punishments may be combined in the sentence 
imposed by such courts. 


History: En. Sec. 58, Ch. 191, L. 1919; 
re-en. Sec. 1386, R. C. M. 1921. 


77-204. (1387) Special courts-martial. In the national guard of Mon- 
tana the commanding officer of each garrison, post, camp, or other place, 
brigade, regiment, detachment, battalion, or other detached command, may 
appoint special courts-martial for his command; but such special courts- 
martial may in any case be appointed by a superior authority when by the 
latter deemed desirable. Special courts-martial shall have the power to try 
any person subject to military law, except a commissioned officer, for any 
erime or offense made punishable by the military laws of the United States 
or of the state of Montana, and such special courts-martial shall have the 
same powers of punishment as do general courts-martial, except that fines 
imposed by such special courts-martial shall not exceed one hundred dollars. 
Such special courts-martial shall consist of any number of commissioned 
officers, from three to five, inclusive. 


History: En. Sec. 59, Ch. 191, L. 1919; 
re-en. Sec. 1387, R. C. M. 1921. 


77-205. (1388) Summary court officer. The commanding officer of each 
garrison, fort, post, or other place, regiment, or corps, detached battalion, 
company, or other detachment of the national guard of Montana, may ap- 
point for such place of command a summary court to consist of one officer, 
who shall have power to administer oaths and try enlisted men of such 
place or command for breaches of discipline and violations of laws govern- 
ing such organizations; and said court, when satisfied of the guilt of such 
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soldier, may impose fines not exceeding twenty-five dollars for any single 
offense, may sentence noncommissioned officers to reduction to the ranks, 
and may sentence to forfeiture of pay and allowances. The proceedings of 
such court shall be informal, and the minutes thereof shall be the same as 
prescribed for similar courts of the regular army of the United States. 


History: En. Sec. 60, Ch. 191, L. 1919; Collateral References 
re-en. Sec, 1388, R. C. M. 1921. MilitiaG314. 


57 C.J.8. Militia § 19. 


77-206. (1889) Sentence to confinement. All military courts of the 
organized militia of Montana shall have power to sentence to confinement in 
lieu of fines authorized to be imposed; provided, that such sentence of con- 
finement shall not exceed one day for each dolar of fine authorized. 


History: En. Sec. 61, Ch. 191, L. 1919; 
re-en. Sec. 1389, R. C. M. 1921. 


77-207. (1890) Sentence, when to be approved by governor. No sen- 
tence of dismissal or dishonorable discharge from the service of the organ- 
ized militia of Montana not in the service of the United States, imposed by 
any military court, shall be executed until approved by the governor. 


History: En. Sec. 62, Ch. 191, L. 1919; 
re-en. Sec. 1390, R. C. M. 1921. 


77-208. (1391) Jurisdiction of military courts. Military courts shall 
have jurisdiction, subject to the limitations imposed by law, at all times and 
in all places, over officers and enlisted men of the organized militia of Mon- 
tana, and over members of the unorganized militia of Montana who shall be 
under orders for military duty, for all military offenses. 


History: En. Sec. 63, Ch. 191, L. 1919; 
re-en. Sec. 1391, R. C. M. 1921. 


77-209. (13892) Evidence in military courts. Every military court shall 
have the same power to compel by subpoena, by subpoena duces tecum, and 
by attachment, the attendance of witnesses, both civilian and military, and 
the production of books, papers, and documents, and to punish for con- 
tempt a witness duly subpoenaed for nonattendance or refusal to be sworn 
or testify, or to produce books, papers, and documents, as is possessed by 
the superior courts of the state. Military courts shall also have power to 
take or cause to be taken the depositions of witnesses who cannot reasonably 
be produced at the trial, to the same extent as the superior courts afore- 
said. 


History: En. Sec. 64, Ch. 191, L. 1919; 
re-en. Sec. 1392, R. C. M. 1921. 


77-210. (1393) Witnesses. Every person not belonging to the organized 
militia of Montana who, having been duly subpoenaed to appear as a wit- 
ness before a military court, shall have willfully neglected or refused to 
appear, or refused to qualify as a witness or to testify or produce documen- 
tary evidence which such person shall have been legally subpoenaed to pro- 
duce, and every sheriff, constable, or jailer who shall have received a 
lawful writ, mandate, subpoena, or other process of any military court, 
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and who shall have refused or willfully or negligently failed to execute or 
serve the same, shall be deemed guilty of a misdemeanor, for which such 
person shall be punished on information in the district court of the state 
of Montana; and it shall be the duty of the prosecuting attorney of any 
county, on the certification of the facts to him by the president or senior 
member of the court, to file an information against and prosecute the 
person so offending, and the punishment of such person, on conviction, shall 
be a fine of not more than five hundred dollars, or imprisonment not to 
exceed six months, or both, at the discretion of the court; provided, that 
no witness shall be compelled to incriminate himself or to answer any ques- 
tions which may tend to incriminate or degrade him. 


History: En. Sec. 65, Ch. 191, L. 1919; 
re-en. Sec. 1393, R. C. M. 1921. 


77-211. (13894) Process. Military courts are empowered to issue all 
processes and mandates, including writs and warrants necessary and proper 
to earry into full effect the powers vested in said courts. Such writs and 
mandates may be directed to the sheriff of any county, or the constables or 
marshals of any precinct, city, or town, and shall be in such form as may 
from time to time be prescribed in regulations. It shall be the duty of all 
such officers to whom any such process or mandate may be so directed to 
forthwith execute the same, and make return of their acts thereunder, ac- 
cording to the requirements of such process or mandate. The keepers and 
wardens of all county and city jails shall receive the bodies of persons 
committed by the process or mandate of any military court, and shall con- 
fine them in the manner prescribed thereby and according to law. Any 
person may be committed to any county or city jail for failure to pay any 
fine under this act, and when so committed shall be credited upon each fine 
and assessed with the sum of one dollar for each day so confined. 


History; En. Sec. 66, Ch. 191, L. 1919; 
re-en. Sec. 1394, R. C. M. 1921. 


77-212. (1395) Contempt of court. Any person who shall be guilty of 
disorderly, contemptuous, or insolent behavior in, or who shall use any in- 
sulting, or contemptuous, or indecorous language or expression to or before 
any military court, or any member of such court in open court, tending to 
interrupt its proceedings, or to impair the respect due to its authority, or 
who shall commit any breach of the peace, or make any noise or other dis- 
turbances directly tending to interrupt its proceedings, may be committed 
by warrant, under the hand of the president of the court, to the jail of 
the city or county in which said court shall sit, there to remain without 
bail in close confinement for a definite period not exceeding three days. 

History: En. Sec. 67, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1395, R. C. M. 1921. Contempt against courts-martial, power 


of civil court to punish for. 99 ALR 2d 
1100, 1141. 


77-218. (1396) Fees and mileage. Fees and mileage allowed for the 
Service of process and for civilian witnesses shall be the same as in civil 
actions. All expenditures necessary to carry the provisions of this act into 
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effect are hereby authorized to be incurred and paid out of the appropria- 
tions for the maintenance of the organized militia of Montana. 


History: En. Sec. 68, Ch. 191, L. 1919; 
re-en. Sec. 1396, R. C. M. 1921. 


77-214. (1397) “Officer” and ‘enlisted man” defined. Whenever used 
in the Military Code of the state of Montana and throughout this act, the 
word “officer” shall be understood to designate commissioned officers, and 
the words ‘enlisted men” shall be understood to designate members of the 
organized militia of Montana other than commissioned officers. The con- 
victions and punishments mentioned in the Military Code of the state of 
Montana and in this act, unless otherwise specifically designated, shall be 
understood to be respectively convictions and punishments by military 
courts. 


History: En. Sec. 69, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1397, R. C. M. 1921. Militia@>7, 8. 
57 C.J.S. Militia §§ 11, 12. 


CHAPTER 3 
ARTICLES GOVERNING MILITIA 


Section 77-301. Articles governing militia. 


77-301. (1398) Articles governing militia. The organized militia of 
Montana shall be governed by the following articles: 


Article 1. Any officer who knowingly musters as an enlisted man a 
person who is not an enlisted man, shall be deemed guilty of knowingly 
making a false muster and punished accordingly. 


Article 2. Every officer who knowingly makes a false return to any 
of his superior officers authorized to call for such returns, of the state of 
the organization under his command, or of the arms, ammunition, cloth- 
ing, or other stores for which he shall be responsible or accountable, shall, 
on conviction thereof before a court-martial, be dismissed. 

Article 3. Every officer shall be charged with the arms, accoutrements, 
ammunition, clothing, and other military stores for which he shall have 
given his receipt in writing, and shall be responsible in case of their being 
lost, spoiled, or damaged otherwise than by unavoidable accident, or on 
actual service. 

Article 4. Every officer who signs a false certificate relating to the 
absence or pay of an officer or enlisted man shall be dismissed from the 
service. 

Article 5. Any officer who knowingly makes a false muster of man 
or horse, or who signs, or directs, or allows the signing of any muster 
roll, knowing the same to contain a false muster, shall, upon proof thereof 
by two witnesses before a court-martial, be dismissed from the service, and 
shall thereby be disabled to hold any office or employment in the military 
service of the state of Montana. 

Article 6. Any officer, who willfully or through neglect, suffers to be 
lost, spoiled, or damaged, any military stores belonging to the United States 
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or the state of Montana, shall make good the loss or damage, and shall 
suffer such punishment as a court-martial may direct. 

Article 7. Any enlisted man who sells, or willfully, or through neglect 
wastes the ammunition delivered to him, shall be punished as a court- 
martial may direct. 

Article 8. Any enlisted man who sells, or through neglect loses or 
spoils any military property of the United States or the state of Montana, 
shall be punished as a court-martial may direct. 

Article 9. Any officer or enlisted man who behaves himself with dis- 
respect to his commanding officer shall be punished as a court-martial may 
direct. 

Article 10. Any officer or enlisted man who, on any pretense whatso- 
ever, strikes his superior officer, or draws or lifts up any weapon, or offers 
any violence against him, being in the execution of his office, or disobeys 
any lawful command of his superior officer, shall suffer such punishment 
as a court-martial may direct. 

Article 11. Any officer or enlisted man who begins, excites, causes, or 
joins in any mutiny or sedition, shall suffer such punishment as a court- 
martial may direct. 

Article 12. Any officer or enlisted man who, being present at any 
mutiny or sedition, does not use his utmost endeavor to suppress the same, 
or having knowledge of any intended mutiny or sedition, does not, with- 
out delay, give information thereof to his commanding officer, shall suffer 
such punishment as a court-martial may direct. 

Article 13. Every officer shall have power to part and quell all quar- 
rels, frays, and disorders, whether among persons belonging to his own or 
another organization, and to order officers into arrest, and enlisted men 
into confinement, who take part in the same, until their proper superior 
officer is acquainted therewith. And whosoever, being so ordered, refuses 
to obey such officer or draws a weapon upon him, shall be punished as a 
court-martial may direct. 

Article 14. Any enlisted man who thinks himself wronged by any 
officer may complain to the immediate commander of said officer, who 
shall examine into said complaint and take proper measures. 

Article 15. Any enlisted man who absents himself from duty without 
leave shall be punished as a court-martial may direct. 

Article 16. Any officer or enlisted man who fails, except when pre- 
vented by sickness or other necessity, to repair at the fixed time to the 
appointed place of parade, exercise, or other rendezvous, or goes from the 
same without leave, before he is dismissed or relieved, shall be punished 
as a court-martial may direct. 

Article 17. No enlisted man shall hire another to do his duty for him, 
or be excused from duty, except in cases of sickness, disability or leave of 
absence. Every enlisted man found guilty of hiring his duty, and the per- 
son so hired to do another’s duty, shall be punished as a court-martial may 
direct. 

Article 18. Every noncommissioned or petty officer who connives at 
such hiring of duty shall be reduced. Every officer who knows and allows 
such practices shall be punished as a court-martial may direct. 
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Article 19. Any officer who is found drunk on duty shall be dismissed 
from the service. Any enlisted man who so offends shall suffer such pun- 
ishment as a court-martial may direct. . 

Article 20. Any sentinel who is found sleeping upon his post, or who 
leaves it before he is regularly relieved, shall suffer such punishment as a 
court-martial may direct. 

Article 21. Any officer who, by any means whatsoever, occasions false 
alarms in camp, garrison, or quarters, shall suffer such punishment as a 
court-martial may direct. 


Article 22. Any officer or enlisted man who misbehaves himself before 
the enemy, runs away, or shamefully abandons any fort, post, or guard 
which he is commanded to defend, or speaks words inducing another to do 
the like, or casts away his arms or ammunition, or quits his post or colors to 
plunder or pillage, shall suffer such punishment as a court-martial may 
direct. 

Article 23. Every enlisted man who deserts shall be liable to serve for 
such period as shall, with the time he may have served previous to his de- 
sertion, amount to the full term of his enlistment; and such enlisted man 
shall be tried by a court-martial and punished, although the term of his 
enlistment may have elapsed previous to his being apprehended and tried. 

Article 24. Any officer who, having tendered his resignation, quits his 
post or proper duties, without leave and with intent to remain permanently 
absent therefrom prior to notice of acceptance of the same, shall be deemed 
and punished as a deserter. 

Article 25. Any officer or enlisted man who advises or persuades an- 
other officer or enlisted man to desert shall suffer such punishment as a 
court-martial may direct. 

Article 26. All officers and enlisted men are to behave themselves or- 
derly in quarters and on the march; and whoever commits any waste or 
spoil, or maliciously destroys any property whatsoever belonging to inhabi- 
tants of the United States or of the state of Montana, shall, besides such 
other penalties as he may be liable by law, be punished as a court-martial 
may direct. 

Article 27. Any member of the organized militia of Montana: 

(1) Who makes or causes to be made any claim against the United 
States or the state of Montana, or any officer thereof, knowing such claim 
to be false or fraudulent ; or 

(2) Who presents or causes to be presented to any person in the civil 
or military service thereof, for approval or payment, any claim against 
the United States or the state of Montana, or any officer thereof, knowing 
such claim to be false or fraudulent; or 

(3) Who enters into any agreement or conspiracy to defraud the United 
States or the state of Montana, by obtaining or aiding others to obtain the 
allowance or payment of any false or fraudulent claim; or 

(4) Who, for the purpose of obtaining or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States 
or the state of Montana, or against any officer thereof, makes or uses, or 
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procures or advises the making or use of, any writing or other paper, 
knowing the same to contain any false or fraudulent statement; or 

(5) Who, for the purpose of obtaining or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States or 
the state of Montana, or any officer thereof, makes, or procures or advises 
the making of, any oath to any pact or to any writing or other paper, 
knowing such oath to be false; or 

(6) Who, for the purpose of obtaining, or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United States 
or the state of Montana, or any officer thereof, forges or counterfeits, or 
procures or advises the forgery or counterfeiting of any signature upon any 
writing or other paper, or uses, or procures or advises the use of any such 
signature, knowing the same to be forged or counterfeited; or 


(7) Who, having charge, possession, custody or control of any money 
or other property of the United States or the state of Montana, furnished 
or intended for the military service thereof, knowingly delivers or causes 
to be delivered to any person having authority to receive the same, any 
amount thereof less than that for which he receives a certificate or receipt; 
or 


(8) Who, being authorized to make or deliver any paper certifying 
the receipt of any property of the United States or the state of Montana, 
furnished or intended for the military service thereof, makes or delivers 
to any person such writing, without having full knowledge of the truth 
of the statements therein contained, and with intent to defraud the United 
States or the state of Montana; or 


(9) Who steals, embezzles, knowingly and willfully misappropriates, 
applies to his own use or benefit, or wrongfully sells or disposes of any 
ordnance, arms, ammunition, equipments, clothing, subsistence, stores, 
money, or other property of the United States or of the state of Montana, 
furnished or intended for the military service thereof; or 


(10) Who knowingly purchases, or receives in pledge for any obliga- 
tion or indebtedness, from any enlisted man, officer, or other person who 
is a part of or employed in said forces or service, any ordnance, arms, 
equipment, ammunition, clothing, subsistence, stores, or other property of 
the United States or the state of Montana, such enlisted man, officer, or 
other person not having lawful right to sell or pledge the same, 


Shall, on conviction thereof, be punished by fine or imprisonment, or 
by such other punishment as a court-martial may direct, or by any or all 
of said penalties. 


And if any person, having committed any of the offenses aforesaid 
while a member of the organized militia of Montana, receives his discharge, 
or is dismissed from the service, he shall continue to be liable to be arrested 
and held for trial and sentence by a court-martial, in the same manner and 
to the same extent as if he had not received such discharge nor been dis- 
missed. 


Article 28. Any officer who is convicted of conduct unbecoming an 
officer and a gentleman shall be dismissed from the service. All crimes 
not capital, and all disorders and neglects, of which officers and enlisted 
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men may be guilty, to the prejudice of good order and military discipline, 
though not mentioned in the foregoing articles, may be taken cognizance 
of by a court-martial as provided herein, according to the nature and degree 
of the offense and punished at the discretion of such court. 


Article 29. When an officer is put in arrest for the purpose of trial, 
the officer by whose order he is arrested shall see that a copy of the charge 
on which he is to be tried is served upon him within ten days after his 
arrest, and that he is brought to trial within twenty days thereafter, unless 
the necessities of the service prevent such trial; and then he shall be brought 
to trial within thirty days after the expiration of said twenty days. If a 
copy of the charges be not served, or the arrested officer be not brought 
to trial, as herein required, the arrest shall cease. But officers released 
from arrest, under the provision of this article, may be tried, whenever the 
exigencies of the service shall permit, within twelve months after such 
release from arrest. 


Article 30. For each general or special court-martial of the national 
guard the governor shall appoint a judge advocate. 


Article 31. When the requisite number of officers to form a general 
court-martial is not present at any station or detachment, the governor 
shall, in cases which require the cognizance of such court, thereupon order 
a court to be assembled at the nearest place where such trial can be con- 
veniently held, and shall order the accused, with necessary witnesses, to 
be transported to the place where the said court shall be assembled. 


Article 32. Officers shall be tried only by general court-martial. 


Article 33. The judge advocate of a general or special court-martial 
shall administer to the members of the court, before they proceed upon any 
trial, the following oath or affirmation: 


“You, A. B., do swear (or affirm) that you will well and truly try and 
determine, according to the evidence, the matter now before you between 
the state of Montana and the person to be tried, and that you will duly 
administer justice, without partiality, favor or affection, according to the 
provisions of the rules and articles for the government of the organized 
militia of the state of Montana, and if any doubt should arise, not explained 
by said articles, then according to your conscience, the best of your un- 
derstanding, and the custom of war in like cases; and you do further swear 
(or affirm) that you will not divulge the findings or sentence of the court 
until they shall be published by the proper authority, except to the judge 
advocate; neither will you disclose or discover the vote or opinion of any 
particular member of the court-martial, unless required to give evidence 
thereof as a witness by a court of justice in due course by the same. So 
help you God.” 

Article 34. When the oath or affirmation has been administered to the 
members of a general or special court-martial, the president of the court 
shall administer to the judge advocate an oath or affirmation in the fol- 
lowing form: 

“You, A. B., do swear (or affirm) that you will not divulge the find- 
ings or sentence of the court to any but the proper authority until they 
shall be duly disclosed by the same. So help you God.” 
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All persons who give evidence before a court-martial shall be examined 
on oath or affirmation in the following form: 


“You swear (or affirm) that the evidence you shall give in the case 
now in hearing shall be the truth, the whole truth, and nothing but the 
truth. So help you God.” 


Every reporter of the proceedings of a court-martial shall, before enter- 
ing upon his duties, make oath or affirmation in the following form: 


“You swear (or affirm) that you will faithfully perform the duties of 
reporter to this court. So help you God.” 


Every interpreter in the trial of any case before a court-martial shall, 
before entering upon his duties, make oath or affirmation in the following 
form: 


“You swear (or affirm) that you will truly interpret in the case now 
in hearing. So help you God.” 


In ease of affirmation the closing sentence of adjuration will be omitted. 


Article 35. A court-martial may punish, at discretion, any person who 
uses any menacing words, signs, or gestures in its presence, or who dis- 
turbs its proceedings by any riot or disorder. 

Article 36. All members of a court-martial are to behave with decency 
and calmness. 


Article 37. Members of a court-martial may be challenged by a pris- 
oner, but only for cause stated to the court. The court shall determine 
the relevancy and validity thereof, and shall not receive a challenge to more 
then one member at a time. 


Article 38. When a prisoner, arraigned before a court-martial, from 
obstinacy and deliberate design stands mute or answers foreign to the 
purpose, the court may proceed to trial and judgment as if the prisoner 
had pleaded not guilty. 


Article 39. The judge advocate shall prosecute in the name of the state 
of Montana, but when the prisoner has made his plea, he shall so far con- 
sider himself counsel for the prisoner as to object to any leading questions 
to any witness, and to any question to the prisoner the answer to which 
might tend to incriminate himself. 


Article 40. All persons who give evidence before a military court 
shall be examined on oath or affirmation in the following form: “You 
swear (or affirm) that the evidence you shall give, in the case now in 
hearing, shall be the truth, the whole truth, and nothing but the truth. So 
help you God.” 


Article 41. A court-martial shall for reasonable cause, grant a continu- 
ance to either party for such time and as often as may appear to be just. 


Article 42. Members of a court-martial, in giving their votes, shall 
begin with the youngest in commission. 


Article 43. When a court-martial suspends an officer from command 
it may also suspend his pay and emoluments for the same time, according 
to the nature of his offense. 


Article 44. No person shall be tried a second time for the same offense. 
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Article 45. No person shall be lable to be tried and punished by a 
court-martial for any offense which appears to have been committed more 
than two years before the issuing of the order for such trial, unless by 
reason of having absented himself, or of some other manifest impediment, 
he shall not have been amenable to justice within that period. 

Article 46. No sentence of a general court-martial shall be carried into 
execution until the same shall have been approved by the governor. 

Article 47. Every judge advocate, or person acting as such, at any 
general court-martial, shall, with as much expedition as the opportunity of 
time and distance may admit, forward the original proceedings and sen- 
tence of such court to the adjutant general. 

Article 48. Every person tried by a general court-martial shall, upon 
proper demand therefor, be entitled to a copy of the proceedings and sen- 
tence of such court. 

Article 49. <A court of inquiry to examine into the nature of any trans- 
action of, or accusation or imputation against, any officer or enlisted man 
may be ordered by the governor, and shall make a report of its findings to 
the governor within twenty days after its inquiry. 

Article 50. The recorder or judge advocate of a court of inquiry shall 
administer to the members the following oath: 

“You shall well and truly examine and inquire, according to the evi- 
dence, into the matter now before you, without partiality, favor, affection, 
prejudice, or hope of reward. So help you God.” 

After which the president of the court shall administer to the recorder 
or judge advocate the following oath: 

“You, A. B., do swear that you will, according to your best abilities, 
accurately and impartially record the proceedings of the court and the 
evidence to be given in the case in hearing. So help you God.” 


Article 51. A court of inquiry, and the recorder or judge advocate 
thereof, shall have the same power to summon and examine witnesses as 
is given to general courts-martial and the judge advocates thereof. Such 
witnesses shall take the same oath which is taken by witnesses before gen- 
eral courts-martial, and the party accused shall be permitted to examine 
and cross-examine them, so as to fully investigate the circumstances in 
question. 

Article 52. A court of inquiry shall not give an opinion on the merits 
of the case inquired of unless specially ordered to do so. 

Article 53. The proceedings of a court of inquiry must be authenti- 
cated by the signatures of the recorder or judge advocate and the president 
thereof, and delivered to the adjutant general or convening authority. 

Article 54. The proceedings of a court of inquiry may be admitted 
as evidence by a court-martial in cases not extending to the dismissal of 
an officer; provided, that the circumstances are such that oral testimony 
cannot be obtained. 

Article 55. If, upon marches, or in quarters, different organizations 
of the national guard of Montana happen to join or do duty together, the 
officer highest in rank of the line by commission, there on duty or in 
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quarters, shall command the whole, and give orders for what is needful 
in the service, unless otherwise specially directed by the governor, accord- 
ing to the nature of the case. 


Article 56. In case of death of any enlisted man, his commanding 
officer shall immediately secure all his effects in camp or quarters, and 
shall, in the presence of two other officers, make an inventory thereof, 
which he shall transmit to the office of the adjutant general. 


History: En. Sec. 70, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1398, R. C. M. 1921. Militia@=14. 


Cross -Beforante 57 C.J.S. Militia § 19. 


Offenses relating to militia, sec. 94-4802. 


CHAPTER 4 


GENERAL PROVISIONS 


Section 77-401. Rifle ranges. 
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77-403. Exemption of military men and veterans from jury duty and poll tax. 
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77-411. Governor to promulgate rules and regulations. 
77-412. Use of insignia of military or secret orders prohibited. 
77-413. When customs and usage of the United States army shall govern. 
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77-417. Acceptance of National Defense Facilities Act of 1950—controller 
authorized to enter into contracts for and on behalf of state. 
77-418. Title to armories—use by other than national guard. 
77-419. Power to receive grants, donations, and gifts. 
77-420. Limitation on total amount state may contribute. 


77-401. (1399) Rifle ranges. Under the direction of the governor, the 
adjutant general shall, at the expense and in the name of the state, buy or 
lease, establish, equip, maintain, and control such rifle ranges, and issue such 
ammunition, transportation, and supplies as may be necessary to provide 
each organization of the organized militia of Montana with adequate 
means and opportunity for thorough instruction in rifle practice. 


History: En. Sec. 71, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1399, R. C. M. 1921. Militia@=13. 


57 C.J.S. Militia § 17. 


77-402. (1400) Armories. The board of county commissioners of any 
county in the state of Montana, in which a company or companies of Mon- 
tana national guard shall be organized and regularly stationed in such 
county, is hereby authorized to erect and provide an armory of sufficient 
size and suitable for the drill of such company or companies, and the 
preservation and keeping of the arms and equipment of such company or 
companies, and any city or town in Montana is hereby authorized and 
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empowered to bear a prorata part of the expense of erecting and providing 
said armory as may be agreed upon by the board of county commissioners 
(and the city council) of said city. 


History: En. Sec. 72, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1400, R. C. M. 1921; ‘amd. Sec. Militia@-17. 
1, Ch. 70, L. 1955. 57 C.J.S. Militia § 18. 


77-403. (1401) Exemption of military men and veterans from jury 
duty and poll tax. Every commissioned officer and every enlisted man of 
the national guard of Montana, the organized reserves of the national guard 
of Montana, the organized reserves of the army of the United States, and all 
persons receiving government compensation for disability received while 
serving with the United States army during the World War, shall be exempt 
from all jury duty, and from the payment of poll tax, or head tax, of every 
description, during the term of his service in the national guard, the organ- 
ized reserves of the national guard or the organized reserves of the army of 
the United States, or while receiving government compensation as aforesaid. 


History: En. Sec. 73, Ch. 191, L. 1919; References 
re-en. Sec. 1401, R. C. M. 1921; amd. Sec. 1, Pohl Sor Chicago, Milwaukee & St. Paul 


Ch. 51, L. 1925. Ry. Co., 52 M 572, 576, 160 P 515. 
Cross-Reference Collateral References 
Exemption from jury duty, sec. 93-1304. Juries€=55; TaxationG—246. 
50 C.J.S. Juries § 153; 85 C.J.S. Taxation 
§ 1070. 


77-404. (1402) Travel on railroad not to exceed one cent per mile. 
From and after the passage and approval of this act, all railroads or rail- 
road companies operating and doing business in the state of Montana shall 
carry the troops of the state of Montana, or officers or enlisted men thereof, 
while in the performance of their military duties within the state, at a rate 
of not to exceed one cent per mile. 


History: En. Sec. 74, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1402, R. C. M. 1921. CarriersG—12 (4). 
13 C.J.S. Carriers § 567. 


77-405. (1403) Prizes for marksmanship. The adjutant general is au- 
thorized to expend from the appropriations for the maintenance of the 
organized militia of Montana the sum of five hundred dollars per annum for 
prizes for marksmanship, under such regulations as may be prescribed by 
the governor. 


History: En. Sec. 75, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1403, R. C. M. 1921. Militia@=14. 
57 C.J.S. Militia § 19. 


77-406. (1404) Articles of war of the United States to govern. When- 
ever any portion of the militia of the state shall be on duty under or pur- 
suant to orders of the governor, or whenever any part of the militia shall be 
ordered to assemble for duty in time of war, insurrection, invasion, or 
imminent danger thereof, breach of the peace, tumult, riot, public danger, 
or resistance to process, the articles of war and regulations for the govern- 
ment of the army of the United States, so far as applicable and not in 
conflict with any rule or regulation herein prescribed, and with such 
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modifications as the governor may prescribe, shall be considered in force 
and regarded as a part of this act until such forces shall be duly relieved 
from such duty. 


History: En. Sec. 76, Ch. 191, L. 1919; Compiler’s Note 
re-en. Sec. 1404, R. C. M. 1921. The Articles of War of the United States 
have been superseded by the Uniform Code 
of Military Justice, contained in Title 10, 
U. S. Code, Secs. 801 to 940. 


77-407. (1405) Unauthorized association forbidden. It shall not be 
lawful for any body of men, other than the national guard or troops of the 
United States, to associate themselves together as a military company with 
arms, without the consent of the governor; but members of social and 
benevolent associations are not prohibited from wearing swords. Every 
person who shall associate with others in violation of this section shall be 
guilty of a misdemeanor. 


History: En. Sec. 77, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1405, R. C. M. 1921. MilitiaG=22. 
57 C.J.S. Militia § 26. 


77-408. (1406) Regulations governing armories, rifle ranges, etc. The 
commander in chief shall promulgate in general orders such regulations for 
the use of armories, rifle ranges, and other real property owned or leased 
by the state for military purposes, as may be proper; provided, that no 
armory shall be used for any other than a strictly military purpose without 
the recommendation of the officer in charge thereof; and further pro- 
vided, that all civilian rifle clubs affiliated with the national rifle associa- 
tion of America shall be permitted the use of the rifle ranges in the 
armories owned by the state at least one night each week, under such 
regulations as the commander in chief may direct. 


History: En. Sec. 78, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1406, R. C. M. 1921. MilitiaG=17. 


57 C.J.8. Militia § 18. 


77-409. (1407) Lease of property of the national guard. All armories 
and rifle ranges, and all property, real or personal, used by the national 
guard and not owned by the state of Montana or the United States, shall be 
leased or rented to the state upon such terms and conditions as shall be 
approved by the commander in chief. 


History: En. Sec. 79, Ch. 191, L. 1919; 
re-en. Sec. 1407, R. C. M. 1921. 


77-410. (1408) Wrongful taking of government property from armory. 
Any enlisted man taking any government property from an armory, with- 
out the written consent of his company commander, shall be considered as 
appropriating government property to his own use, and may be tried in 
any court of competent jurisdiction, and on conviction thereof shall suffer 
a fine in any sum not exceeding one hundred dollars, together with the 
cost of such government property, or imprisonment in the county jail 
for a period not exceeding sixty days, or shall suffer both such fine and 
imprisonment. 
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History: En. Sec. 80, Ch. 191, L. 1919; Unlawful possession or sale of arms, 
re-en. Sec. 1408, R. C. M. 1921. sec. 94-1515. 

Cross-References Collateral References 

Retaining or selling equipment of mili- Militia@=20. 
tia, sees. 94-1515, 94-1516. 57 C.J.S. Militia § 20. 


77-411. (1409) Governor to promulgate rules and regulations. The 
governor shall promulgate in general orders such rules and regulations and 
amendments thereto, not inconsistent with the law, as he may deem neces- 
sary. Such rules and regulations, when so promulgated, shall have the 
same force and effect as though herein enacted. 


History: En. Sec. 81, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1409, R. C. M. 1921. Militiae=14. 


57 C.J.S. Militia § 19. 


77-412. (1410) Use of insignia of military or secret orders prohibited. 
Every person who shall willfully wear the badge, button, insignia or rosette 
of any military order, or of any secret order or society, or of any bene- 
volent, religious, fraternal or veterans’ organization, or any similitude there- 
of, or who shall use any such badge, button, insignia or rosette to obtain 
aid or assistance, or any other benefit or advantage, unless he shall be 
entitled to so wear or use the same under the constitution, bylaws, rules 
and regulations of such order or society or organization, shall be guilty of 
a misdemeanor. 


History: En. Sec. 82, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1410, R. C. M. 1921; amd. Sec. Militia@-14. 
1, Ch. 149, L. 1951. 57 C.J.S. Militia § 19. 


Cross-Reference 


Wearing of uniform without authority, 
sec. 94-35-253. 


77-413. (1411) When customs and usage of the United States army 
shall govern. All matters relating to the organization, discipline, and 
government of the national guard, not otherwise provided for in this act or 
in the general regulations, shall be decided by the custom and usage of the 
United States army. 


History: En. Sec. 83, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1411, R. C. M. 1921. Militia@>14, 
57 O.J.S. Militia § 19. 


77-414. (1412) Emergency clause. Whereas, the public peace and 
safety of the United States and of the state of Montana depend upon an 
adequate system of national defense; and 

Whereas, the militia of the various states is an important element of the 
national defense; and 

Whereas, by the constitution of the United States, authority is con- 
ferred upon Congress to provide for the calling forth the militia to execute 
the laws of the union, suppress insurrection, and repel invasion, and to 
provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be called into the service of the United 
States; and 
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Whereas, by the constitution of the United States, the authority of 
training the militia according to the discipline prescribed by Congress and 
the appointment of the officers thereof are reserved to the several states; 
and 

Whereas, Congress, in accordance with the authority conferred upon 
it, has recently enacted certain laws providing for organizing, arming, and 
disciplining the militia, and for the governing of such part of them as 
may be called into the service of the United States, and has made appro- 
priations of money and military supplies, accoutrements, and stores for 
the maintenance, support, equipment, and discipline of the militia, con- 
tingent upon compliance by the states respectively with the conditions set 
forth in said enactments; and 

Whereas, said enactments have been duly and regularly approved by 
the president of the United States, and for some time past have been and 
now are in full force and effect; and 


Whereas, it is the duty of the state of Montana and it is necessary 
for it forthwith to comply with said acts, and each of them, in order that 
its militia may be promptly qualified for the efficient service of both state 
and nation; and 


Whereas, this act is a compliance therewith: 


A public emergency is hereby declared to exist, and this act is neces- 
sary for the immediate preservation of the public peace and safety and 
the support of the state government and its existing public institutions, 
and shall take effect immediately. 


History: En. Sec. 6, Ch. 191, L. 1919; Collateral References 
re-en. Sec. 1412, R. C. M. 1921. Militia¢=2. 


77-415. Purpose of act. It is hereby declared that there exists a short- 
age of armories in the state of Montana for the use of the Montana national 
guard, its units, its components, or any organization affiliated therewith. 
Armories if constructed could be constructed in such a manner as to be 
used by the Montana national guard, its units, its components, or any 
organization affiliated therewith, for the general welfare, and by virtue 
of an act passed by the Congress of the United States, the eighty-first 
Congress, known as Public Law 783, it is possible to construct said armories 
in conjunction with the United States. That unless the people of the state 
of Montana take advantage of the provisions and requirements of said 
act of Congress, federal funds will not be forthcoming from the United 
States in constructing said armories. That the adoption of this act will 
enable the state of Montana to construct said armories within the state of 
Montana. 


History: En. Sec. 1, Ch. 168, L. 1955. tion, was repealed by act of Congress 


August 10, 1956, Ch. 1041 : 
Compiler’s Note fe 681.” , » Sec. 53, 70A 


Public Law 783, referred to in this sec- 


77-416. Definitions. The words “facility” and “facilities,” and “armory” 
and “armories” include, in so far as permitted by said act of Congress and 
federal law, building space required for the administration and training 
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of any Montana national guard unit, component, or any organization af- 
filiated therewith, and such additional space in such building for other 
purposes as may be agreed to by the state adjutant general of Montana 
on behalf of the state of Montana. The “Montana national guard” includes 
the Montana air national guard, its units, components or any organization 
affihated therewith. 

History: En. Sec. 2, Ch. 168, L. 1955. 


77-417. Acceptance of National Defense Facilities Act of 1950 — con- 
troller authorized to enter into contracts for and on behalf of state. For 
and on behalf of the state of Montana, and in conformity with the require- 
ments and provisions of that certain act of Congress approved September 
11, 1950, known as the “National Defense Facilities Act,” and entitled “An 
act to provide for the acquisition, construction, expansion, rehabilitation, 
conversion, and joint utilization of facilities necessary for the administra- 
tion and training of the reserve components of the armed forces of the 
United States,” and for other purposes, which act is also known as “The 
National Defense Facilities Act of 1950, Public Law 788, Congress of the 
United States of America,’ and amendments and/or extensions thereof 
as may hereafter be made, is hereby assented to. The state controller is 
hereby authorized to, for, and on behalf of the state of Montana, to enter 
into all contracts and agreements with the United States government, 
or any office, department, or bureau thereof, relative to the location, ac- 
quisition, construction, expansion, rehabilitation, or conversion of facilities 
necessary for the administration and training of the Montana national 
guard, its units, its components, or any organization affiliated therewith, 
and other purposes in connection therewith, in order to comply with re- 
quirements and provisions of said act of Congress; and the state controller 
for and on behalf of the state of Montana is hereby authorized to do all 
things necessary, or required, to carry out fully the co-operation contem- 
plated by said act of Congress and hereby assented to relative to the loca- 
tion, acquisition, construction, expansion, rehabilitation, conversion, and 
joint utilization of facilities necessary for the administration and training 
of the Montana national guard, its units, its components, or any organiza- 
tion affiliated therewith. 


History: En. Sec. 3, Ch. 168, L. 1955; tion, was repealed by act of Congress 
amd. Sec. 25, Ch. 271, L. 1963. August 10, 1956, Ch. 1041, See. 53, 70A 


; Stat. 681. 
Compiler’s Note 


Public Law 783, referred to in this sec- 


77-418. Title to armories—use by other than national guard. Title to 
any armories constructed under this act including property, both real and 
personal, shall be in the state of Montana; and the state of Montana, 
through its adjutant general, may permit such armories to be used from 
time to time by persons or organizations other than members or units of 
the Montana national guard under such terms, and upon such conditions, 
as shall be deemed appropriate by said adjutant general. 

History: En. Sec. 4, Ch. 168, L. 1955. 
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77-419. Power to receive grants, donations, and gifts. The state con- 
troller on behalf of the state of Montana is hereby authorized to receive 
grants, donations, and gifts of any property on behalf of the state of 
Montana for the purpose of complying with the aforesaid act of Congress, 
and any property acquired by the state of Montana, as aforesaid, because 
of said act of Congress, shall remain in the people of the state of Montana. 


History: En. Sec. 5, Ch. 168, L. 1955; 
amd. Sec. 26, Ch. 271, L. 1963. 


77-420. Limitation on total amount state may contribute. That in no 
event, in complying with said act of Congress, shall the state of Montana 
contribute more than a combined total of twenty-five per cent (25%) of the 
funds necessary to comply with provisions of said act of Congress; pro- 
vided, however, that such twenty-five per cent (25%) limitation shall apply 
only to expenditures authorized by said act of Congress to be participated 
in by the United States. 

History: En. Sec. 6, Ch. 168, L. 1955. 


CHAPTER 5 


SOLDIERS AND SAILORS PREFERENCE IN PUBLIC EMPLOYMENT 


Section 77-501. Purpose of act—definitions—preference. 


77-501. (5653) Purpose of act—definitions—preference. The purpose 
of this act is to provide for preference of veterans, their unremarried 
widows, and dependents, and certain disabled civilians in appointment and 
employment in every public department and upon all public works of the 
state of Montana and of any county and city thereof. 


(1) Definitions. 


(a) The term “veterans” as herein used, means men and women who 
served in the armed forces of the United States, and who have been 
separated from such service upon conditions other than dishonorable, in 
time of war or declared national emergency as follows: the Civil War; the 
Spanish American War; the Philippine Insurrection; World War I, be- 
tween April 6, 1917, and November 11, 1918, both dates inclusive; World 
War II, which term means such service between September 16, 1940, and 
September 2, 1945, both dates inclusive; the Korean War, military expedi- 
tion, or police action, between June 26, 1950, and January 31, 1955 both 
dates inclusive. 


(b) The term “widows” as herein used means unremarried widows of 
veterans. 


(c) The word “per centum” means per centum of the total aggregate 
points of the examination hereinafter referred to. 
(2) Preference to appointment and employment. 


In every public department and upon all public works of the state of 
Montana and of any county or city thereof, the following shall be pre- 
ferred for appointment and employment: veterans, their wives and widows, 


66 


PUBLIC EMPLOYMENT PREFERENCE 77-501 


and the other dependents of disabled veterans; disabled civilians recom- 
mended by the state rehabilitation bureau; 


Provided that age, loss of limb, or other physical impairment which 
does not in fact incapacitate, shall not be deemed to disqualify any dis- 
abled veteran or any such disabled civilian provided he or she possesses 
the business capacity, competency, and education to discharge the duties 
of the position involved ; 


Provided further that those of the above described veterans who have 
disabilities admitted by the veterans administration of the United States 
to have been incurred in service in any of said wars or military expedi- 
tions or police action, where such disabilities do not in fact incapacitate, 
shall be given preference in employment over other veterans. 


(8) Credit for examinations. 


When written or oral examinations are required for employment as 
above described, disabled veterans and their wives, their unremarried wid- 
ows, and other dependents of disabled veterans, shall have added to their 
examination ratings a credit of ten per centum (10%), and all other vet- 
erans, their wives, unremarried widows, and dependents shall have added 
to their examination ratings a credit of five per centum (5%) ; provided that 
the fact that an applicant has claimed a veterans’ credit shall not be made 
known to the examiners until ratings of all applicants have been recorded ; 
after which such credits shall be added to the examination rating and the 
records shall show the examination rating and the veteran’s credit; pro- 
vided further that the benefits of this subsection are in addition to and 
not in derogation of the preference in appointment and/or employment 
given by subsection (2) hereof. 

(4) Eligibility. 

That none of the benefits of this act shall accrue to any person who re- 
fused to serve on active duty in the military service to which attached, 
or to take up arms in the defense of the United States; provided, how- 
ever, that no person, not a citizen of the United States, shall be employed 
by any state, city or county officer in any capacity if competent American 
labor is available; and provided, further, that no person who has not been 
a resident of Montana for at least one (1) year immediately preceding an 
appointment shall be entitled to such preference; provided, further, that 
for city or county employment, no preference will be granted unless appli- 
eant under this act is also a resident of the city or town or county in which 
employment is sought. 


(5) Enforcement of preference. 

That any person entitled to preference in this section who has applied 
for any appointment or employment upon public works of the state of 
Montana or of any county and city thereof, or in any public department of 
said state and who has been denied said employment or appointment and 
feels that the spirit of this act has been violated and that he is in fact 
qualified physically, mentally and possesses business capacity, competency 
and education to discharge the duties of the position applied for, shall 
have the right to petition by verified petition the district court of the state 
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of Montana in the county in which the work is to be performed, setting 
forth the facts of his application, qualifications, competency and his honor- 
able discharge or other qualifications warranting him to preference under 
this act, and upon filing of such petition any judge in said court shall forth- 
with issue an order to show cause to the appointing authority directing said 
appointing authority to appear in said court at a specified time and place, 
not less than five (5) nor more than ten (10) days after the filing of said 
verified petition, to show cause, if any he has, why said veteran or person 
entitled to preference should not be employed by him and that said district 
court shall have jurisdiction upon the proper showings to issue its order 
directing and ordering said appointing authority to comply with this law 


in giving the preference herein provided. 


History: En. Sec. 1, Ch. 211, L. 1921; 
re-en. Sec. 5653, R. C. M. 1921; amd. Sec. 
1, Ch. 133, L. 1927; amd. Sec. 1, Ch. 66, 
LL. 1937; amd. Sec. 1, Ch. 160, L. 1943; 
amd. Sec. 1, Ch. 223, L. 1947; amd. Sec. 
1, Ch. 26, L. 1949; amd. Sec. 1, Ch. 120, 
L. 1955. 


Constitutionality 


The 1943 amendment so far as it at- 
tempted to confer authority upon the court 
to make an appointment and so far as it 
undertook to confer judicial power without 
notice and hearing was declared uncon- 
stitutional and void. Application of O’Sul- 
livan, 117 M 295, 305, 158 P 2d 306, 161 
ALR 487; State ex rel. O’Sullivan v. Dis- 
trict Court, 119 M 189, 190, 172 P 2d 816. 


City Attorney 


Veterans’ Preference Act applies to 
office of city attorney. Application of 
O’Sullivan, 117 M 295, 305, 158 P 2d 306, 
161 ALR 487, 


No Duty Where No Vacancy Exists 


Mandamus was improper to compel the 
mayor of a city to transmit the applica- 
tion of an honorably discharged World 
War veteran for the position of patrol- 
man on the police force to the city police 
commission, since neither under this chap- 


ter nor under section 11-1803, relating 
generally to appointments to the force, is 
the mayor required to transmit such ap- 
plications where no vacancy on the police 
force exists. State ex rel. Montgomery v. 
Mayor of the City of Anaconda, 112 M 
275, 277, 114 P 2d 1046. 


Veteran Appointee Must Possess Requi- 
site Qualifications 


This act merely provides that veterans 
be preferred, and though a veteran’s ap- 
plication must be transmitted to the police 
commission by the mayor when a vacancy 
exists unless he is convinced the veteran is 
not qualified, he may not be coerced by 
writ of mandate after his investigation re- 
veals that the veteran is not qualified 
physically due to a back injury. The duty 
to appoint carries with it the duty to 
determine the requisite qualifications. Hor- 
vath v. Mayor of the City of Anaconda, 
112 M 266, 268, 116 P 2d 874, explained in 
119 M 189, 190, 172 P 2d 816. 


Collateral References 


Armed Services€101, 113-123. 
6 C.J.S. Army and Navy § 60. 


Re-employment of discharged service- 
man. 29 ALR 2d 1279. 


CHAPTER 6 


RE-EMPLOYMENT OF PERSONS COMPLETING MILITARY OR 
NAVAL SERVICE 


Section 77-601. 
77-602. 
77-603. 
77-604. 
77-605. 
77-606. 


Duty of employer. 


; bund. 


Re-employment of persons completing military or naval service. 


Seniority and participation in other benefits. 

Procedure for enforcement of right. 

Duty of unemployment compensation department. ) 
Policy respecting members of communist party or German-American 


77-601. Re-employment of persons completing military or naval serv- 
ice, Any person inducted into the land or naval forces of the United States, 


RE-EMPLOYMENT OF VETERANS 77-604 


as a result of the operation of any selective training and service act or 
national guard and reserve officers mobilization act since 1948, who has 
satisfactorily completed his period of training and service as attested by 
a certificate to that effect, shall be re-employed in the position he left 
in order to perform such training and service if (1) he is still qualified 
to perform the duties of such position, (2) the position he formerly held 
was not a temporary one and (3) he makes application for re-employment 
within forty (40) days after he is retired from training service. Should 
any person, qualified for such re-employment, be a schoolteacher or in- 
structor, the board of trustees or other employing agency of the school 
involved shall not be obligated to rehire such person until the beginning 
of the semester or quarter following the one in which the application for 
such re-employment was made. 

History: En. Sec. 1, Ch. 150, L. 1941; Re-employment of discharged service- 
amd. Sec. 1, Ch. 209, L. 1951. man. 29 ALR 2d 1279. 

Collateral References 


Armed Services¢113-123. 
6 C.J.S. Army and Navy § 60. 


77-602. Duty of employer. If such person was in the employ of a 
private employer, such employer shall restore such person to such position 
or to a position of like seniority, status and pay unless the employer’s cir- 
cumstances have so changed as to make it impossible or unreasonable to 
do so. 

History: En. Sec. 2, Ch. 150, L. 1941. 


77-603. Seniority and participation in other benefits. Any person who 
is restored to a position in accordance with this act shall be considered as 
having been on leave of absence during his period of training or service in 
the land or naval forces of the United States, and at the expiration of such 
period shall be entitled to be restored to his employment without loss of 
seniority, shall be entitled to participate in insurance or other benefits 
offered by the employer in accordance with established rules and practices 
relating to employees on leave of absence, and shall not be discharged from 
such position without cause within one year after restoration. 

History: En. Sec. 3, Ch. 150, L. 1941. 


77-604. Procedure for enforcement of right. In case any private em- 
ployer refuses to re-employ any person entitled to re-employment under the 
provisions of this act, the district court of the judical district, in which such 
private employer maintains his place of business shall have power, upon the 
filing of a motion, petition, or other appropriate pleading by the person en- 
titled to such benefits to specifically require such employer to comply with 
this act, and, as an incident thereto, to compensate such person for any loss 
of wages or benefits suffered by such employer’s unlawful action. Upon ap- 
plication to the county attorney of the county in which such private em- 
ployer maintains a place of business, by any person claiming to be entitled 
to redress under this act, shall appear and act as attorney for such person 
in the amicable settlement of the claim or in the filing of any motion, peti- 
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tion, or other appropriate pleading to specifically require such employer to 
comply with such provisions. No fees or court costs shall be taxed against 
the person applying for such benefits. 

History: En. Sec. 4, Ch. 150, L. 1941. 


77-605. Duty of unemployment compensation department. The re-em- 
ployment division of the unemployment compensation department shall 
render aid in the replacement in their former positions of or in securing 
new positions for the persons mentioned in section 77-601. 

History: En. Sec. 5, Ch. 150, L. 1941. 


77-606. Policy respecting members of communist party or German- 
American bund. It is expressed policy of the legislature of the state of 
Montana that wherever a vacancy is caused in the employment rolls of any 
business or industry by reason of induction into the service of the United 
States of an employee pursuant to the provisions of said selective training 
act of 1940, or the national guard and reserve officers mobilization act such 
vacancy shall not be filled by any person who is a member of the communist 
party or the German-American bund. 


History: En. Sec. 6, Ch. 150, I. 1941. The “national guard and reserve officer’s 
¥¥as mobilization act,’ referred to in this sec- 
Compiler’s Notes tion, is compiled in the United States 


The “selective training act of 1940,’ Code as Tit. 50, Appx., secs, 401 to 405. 
referred to in this section, is compiled in 
the United States Code as Tit, 50, Appx., 
secs. 301 to 318, avi 


CHAPTER 7 


RESTORATION OF STATE AND OTHER EMPLOYEES TO POSITIONS 
OCCUPIED BEFORE INDUCTION INTO MILITARY SERVICE 


Section 77-701. Employees of state or its subdivisions inducted into military service to 

be reinstated in employment. 

77-702. Application for re-employment. 

77-703. Application for reinstatement to elective office. 

77-704. No loss of seniority or insurance benefits provided by state. 

77-705. Reinstatement for balance of term of elective office. 

77-706. Proceedings in district court—duty of county attorney or attorney 
general. 

77-707. Appointment of “acting” officers. 

77-708. Absence created by military service creates no vacancy in office. 


77-701. Employees of state or its subdivisions inducted into military 
_ service to be reinstated in employment. Any person inducted into the land 
or naval forces of the United States (including the aviation unit of either 
force) or any member of any reserve component of the land or naval forces, 
national guard, or retired personnel ordered into the active military service 
of the United States, who, in order to perform such training, service or ac- 
tive duty, leaves a position, other than a temporary position, in the employ 
of the state of Montana or any political subdivision thereof, and who 


(1) Receives a certificate of completion of training or service from the 
proper authorities of the United States government, and 


(2) Is still qualified to perform the duties of such position: 
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(a) If such position was in the employ of the state of Montana or any 
political subdivision thereof, excluding elective positions, such persons shall 
be restored to such position or to a position of like seniority, status and 
pay; provided, however, that such position or department has not been 
abolished or consolidated. 

(b) If such position was that of an elected, executive or judicial officer 
of the state of Montana or any political subdivision thereof, such person 
shall be restored to such position, status and pay at any time during the 


term for which he was elected as provided herein. 


History: En. Sec. 1, Ch. 47, L. 1941. 


Constitutionality 


Although this act may not lawfully apply 
to certain officers such as judicial officers 
absenting themselves from the state of 
Montana more than sixty consecutive days 
owing to the provisions of section 37, ar- 
ticle VIII of the constitution, it is not 
objectionable as class legislation. Gul- 
lickson v. Mitchell, 113 M 359, 374, 126 P 
2d 1106. 


“Acting Officers” 


The legislative intent was not to es- 
tablish a new class of officers under the 
title of “acting officers” under section 77- 
707 but merely to provide for the naming 
of officers to replace the elected officers 
designated in paragraph (b) of this sec- 
tion for a period not to exceed the unex- 
pired term of those replaced. Gullickson 
v. Mitchell, 113 M 359, 365, 126 P 2d 1106. 


Inapplicable to Legislative Officers 


This chapter does not apply to legis- 
lative officers, and therefore does not war- 
rant the appointment of an acting sena- 
tor to serve during the absence of the 
elected one while serving in the country’s 
armed forces. State ex rel. Grant v. Eaton, 
114 M 199, 205, 133 P 2d 588. 


Induction into Military Service Results 
in Leave of Absence, Not Permanent 
Vacancy 

Where regularly elected incumbent of 
office of attorney general was ordered to 


report for active military service as major 
in judge advocate general’s department 
before expiration of his term of office, his 
temporary relinquishment of the office un- 
der this chapter did not result in a per- 
manent vacancy of the office, but in a 
leave of absence or suspension from duty, 
and his successor, under his temporary and 
indefinite appointment, became the attorney 
general for all purposes, vested with all 
the powers of the office, whether imposed 
by constitution or statute. Gullickson v. 
Mitchell, 113 M 359, 365, 126 P 2d 1106. 


Vacancy Not Created by Entry into 
Military Service 

Entry into the military service did not 
create a vacancy in the office of attorney 
general within the meaning of section 7, 
article VII of the constitution, and defend- 
ant appointee of the governor was entitled 
to continue in the office until the general 
election on Nov. 7, 1944. The 124 write- 
in votes cast for relator at the general 
election held on Nov. 38, 1942 under the 
facts presented did not result in his elec- 
tion. State ex rel. Niewoehner v. Bot- 
tomly, 116 M 96, 97, 148 P 2d 545, follow- 
ing Gullickson v. Mitchell, 113 M 359, 126 
P 2d 1106. 


Collateral References 


Armed Services@1138-123. 
6 C.J.S. Army and Navy § 60. 


Re-employment of discharged service- 
man. 29 ALR 2d 1279. 


77-102. Application for re-employment. All persons asking restoration 


to a position in accordance with the provisions of paragraph (a) of section 
77-701 shall, in order to qualify for the restoration of such position, make 
application for re-employment within forty (40) days after he is relieved 
from such training and service. Such application must be in writing and 
presented to the officer, district, board or employing unit of the state or 
political subdivision thereof by which such applicant was formerly em- 
ployed. 
History: En. Sec. 2, Ch. 47, L. 1941. 


77-703. Application for reinstatement to elective office. All persons 
seeking restoration to an elective office in accordance with the provisions of 
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paragraph (b) of section 77-701 shall, in order to qualify under the pro- 
visions of this act, make application for reinstatement to such office within 
forty (40) days after he is relieved from such training and service. Such 
applications must be in writing and presented to the governor in the case 
of state elective offices, and to the board of county commissioners in the 
case of county, township, or district offices. 

History: En. Sec. 3, Ch. 47, L. 1941. 


77-704. No loss of seniority or insurance benefits provided by state. 
Any person who is restored to a position in accordance with the provisions 
of paragraph (a) of section 77-701 shall be considered as having been on 
furlough or leave of absence during his period of training and service in the 
land or naval forces, shall be so restored without loss of seniority (if 
seniority rules are applicable in such particular position), shall be entitled 
to participate in any insurance or other benefits offered by the state of 
Montana or the political subdivision thereof pursuant to established rules 
and practices relating to employees on furlough or on leave of absence in 
effect at the time such person is ordered into such service, and, except as 
otherwise provided herein, shall not be discharged from such position with- 
out cause within one (1) year after such restoration. 

History: En. Sec. 4, Ch. 47, L. 1941. 


77-705. Reinstatement for balance of term of elective office. Any per- 
son who is restored to a position in accordance with the provisions of para- 
graph (b) of section 77-701 shall be considered as having been on leave of 
absence during his period of active military service and shall be immedi- 
ately so restored to his official position as such officer for the balance of 
the term for which he was elected. 

History: En. Sec. 5, Ch. 47, L. 1941. 


77-706. Proceedings in district court—duty of county attorney or at- 
torney general. In case of any failure or refusal by any officer, board, de- 
partment, or employing unit of the state or any political subdivision thereof 
to comply with the provisions of sections 77-701, 77-704 or 77-705, the dis- 
trict court of the state of Montana for the county in which such person seek- 
ing restoration of position resides shall have the power upon the filing of a 
motion, petition, or other appropriate pleading by the person entitled to 
the benefits of these provisions, to specifically require such officer, depart- 
ment, board, or employing unit to comply with such provision for any loss 
of wages or benefits suffered by reason of such an unlawful action. The 
court shall order a speedy hearing in any such eases and shall advance it 
on the calendar. Upon application to the county attorney of the county 
in which the applicant resides in the case of county, township, and district 
offices and positions and to the attorney general of the state of Montana 
in the case of state offices and positions, by any person claiming to be en- 
titled to the benefits of such provisions, such county attorney or attorney 
general, if reasonably satisfied that the person so applying is entitled to 
such benefits, shall appear and act as attorney for such person in the 
amicable adjustment of the claim or in the filing of any motion, petition, or 
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other appropriate pleading and prosecution thereof to specifically require 
a compliance with such provisions; provided, that no fees or court costs shall 
be taxed against the person so applying for such benefits. 

History: En. Sec. 6, Ch. 47, L. 1941. 


77-707. Appointment of “acting” officers. The governor, in the case 
of district judges and officers elected from the state at large, and the board 
of county commissioners, in the case of members of either house of the 
legislative assembly and county, township or district officers elected from 
such county, shall appoint as “acting” officer to temporarily replace any 
elected officer, designated in paragraph (b) of section 77-701, who shall 
enter military service in the manner set forth in section 77-701. “Acting” 
officers so appointed shall be appointed for a period not to exceed the un- 
expired term of the officer whose duties he assumes and such appointment 
shall be subject to the right hereinbefore set forth of the elected officer to 
the restoration of his position. 


History: En. Sec. 7, Ch. 47, L. 1941. ing of officers to replace the elected offi- 
p cers designated in paragraph (b) of sec- 
Legislative Intent tion 77-701 for a period not to exceed 
The legislative intent was not to estab- the unexpired term of those replaced. Gul- 
lish a new class of officers under the title lickson v. Mitchell, 113 M 359, 365, 126 
of “acting officers” appointed under this P 2d 1106. 
section but merely to provide for the nam- 


77-708. Absence created by military service creates no vacancy in office. 
It is specifically provided that the provisions of section 59-305, subdivisions 
5, 6 and 7 of section 59-602 and section 16-2417, shall not be, and the same 
are declared not to be, applicable in so far as they relate to absence or resi- 
dence of any officer of the state or political subsivision thereof caused by 
the military service of such officer as set forth in section 77-701. It is specifi- 
cally declared that the absence of such officer, caused by such military serv- 
ice, shall not create a vacancy in the office to which he was elected. 

History: En. Sec. 8, Ch. 47, L. 1941. 


CHAPTER 8 


VETERANS’ CERTIFICATES OF DISCHARGE—FREE FILING 


Section 77-801. County clerks to record certificates of discharge. 


77-801. (5654) County clerks to record certificates of discharge. It 
shall be the duty of the county clerk of any county of the state of Montana 
to record, without charge, in a book kept for that purpose, the certificate of 
discharge of any honorably discharged person, regardless of sex, who served 
with the United States forces in any of its wars. 


History: En. Sec. 2, Ch. 211, L. 1921; 
re-en. Sec. 5654, R. C. M. 1921; amd Sec. 
1, Ch, 54, L. 1943. 
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CHAPTER 9 


VETERANS’ FREE TUITION AT UNIVERSITY OF MONTANA 


Section 77-901. Honorably discharged veterans—free tuition at university of Montana. 
77-902 to 77-908. Repealed. 
77-909. War orphans’ attendance to be without fees. 
77-910. Board of education to determine eligibility. 
77-911. Supervision of attendance and charges. 


77-901. Honorably discharged veterans—free tuition at university of 
Montana. All honorably discharged persons who served with the United 
States forces in any of its wars and who were bona fide residents of the state 
of Montana at the time of their entry into said United States forces shall 
have free fees and tuition in any and all of the units of the university of 
Montana, including the law and medical departments, and for extra studies 
in any of the units of the university of Montana, provided, however, that 
the provisions of this act shall not apply to persons who qualify under the 
provisions of the “Servicemen’s Readjustment Act of 1944,” being “Public 
Law 346 of the seventy-eighth Congress, chapter 268, second session” and 
“Public Law 16 of the seventy-eighth Congress, chapter 22, first session,” 
and all acts supplementary and amendatory thereof. 


History: En. Sec. 1, Ch. 194, L. 1943; act of Congress September 2, 1958, Pub- 


amd. Sec. 1, Ch. 44, L. 1945. lie Law 85-857, Section 14, 72 Stat. 1268. 
Compiler’s Note Cross-Reference 
Publie Law 346 and Public Law 16, re- University of Montana, free tuition, sec. 


ferred to in this section were repealed by 75-506. 


77-902 to 77-908. Repealed—Chapter 196, Laws of 1951; Chapter 
141, Laws of 1957. 


Repeal concerning purpose, eligibility, attendance 

These sections (Sees. 1 to 3, Ch. 22, L. and amount of payment, were repealed by 
1949; Secs. 1 to 4, Ch. 201, L. 1955), re- Sec. 5, Ch. 196, Laws 1951; Sec. 4, Ch. 
lating to war orphans’ educational fund 141, Laws 1957. 


77-909. War orphans’ attendance to be without fees. There shall be 
established under this act the authority of the state board of education to 
waive, the charges for the matriculation, tuition, any and all educational 
fees, for such children of members of the armed forces of the United 
States who served on active duty during World War II and/or the Korean 
conflict and who, at the time of entry into such service, had legal residence 
in this state and who were heretofore, or shall hereafter be, either killed 
in action or shall have died as a result of injury, disease, or other dis- 
ability incurred while in the service of the armed forces of the United 
States, as are now attending or may hereafter attend any of the units of the 
greater university of Montana, provided: 


(a) The educational assistance to which an eligible person is en- 
titled to under this act may be afforded him during the period beginning 
on his eighteenth birthday, or on the successful completion of his see- 
ondary schooling, whichever first occurs, and ending on his twenty-third 
birthday, except that, 
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(b) If he serves on duty with the armed forces as an eligible person 
after his eighteenth birthday but before his twenty-third birthday, then 
such period shall end five (5) years after his first discharge or release 
from such duty with the armed forces excluding from such five (5) 
years all periods during which the eligible person served on active duty 
before August 1, 1963, pursuant to (1) a call or order thereto issued to 
him as a reserve after July 30, 1961, or (2) an extension of an enlistment, 
appointment or period of duty with the armed forces pursuant to the laws 
of the United States of America; however, in no event shall such period 
be extended beyond his thirty-first birthday by reason of this paragraph. 


History: En. Sec. 1, Ch. 141, L. 1957; 
amd. Sec. 1, Ch. 150, L. 1965. 


77-910. Board of education to determine eligibility. The state board 
of education shall determine the eligibility of any such child who shall 
make application for the benefits provided for in this act, and a finding 
by the United States veterans’ administration that any such member was 
killed in action or died as the result of injury or other disability incurred 
in action shall be binding upon said board, but in the absence of such 
finding said board of education shall determine the facts. 

History: En. Sec. 2, Ch. 141, L. 1957. 


77-911. Supervision of attendance and charges. The state board of 
education shall satisfy itself of the attendance of any such child at any 
such institution. 

History: En. Sec. 3, Ch. 141, L. 1957. 


CHAPTER 10 


VETERANS’ WELFARE COMMISSION 


Section 77-1001. Veterans’ welfare commission created. 
77-1002. Duty of commission. 
77-1003. Repealed. 
77-1004. Repealed. 
77-1005. Seal—acknowledgments. 
77-1006. Aid to be rendered by state, county and municipal officers. 
77-1007. Acceptance of money for service forbidden. 
77-1008. Records and property of previous commission transferred. 
77-1009. Veterans’ welfare commission authorized to accept federal funds. 
77-1010. Contracts for reimbursing veterans’ welfare commission authorized. 
77-1011. Qualifications for on-the-job training—services relating to. 


77-1001. Veterans’ welfare commission created. There is hereby cre- 
ated a commission to be known as the veterans’ welfare commission of the 
state of Montana, to consist of five members who shall be appointed by the 
governor. Not more than one member shall be appointed from any one 
county ; provided that no change of residence within the state after appoint- 
ment shall alter his status as a member. No person shall be eligible to serve 
on the commission unless such person shall have been honorably discharged 
from service in the military forces of the United States in any of its wars 
and who is not a resident of this state. Such appointment shall be for a 
term of five years except that the governor in appointing the members of 


75 


77-1002 SOLDIERS, SAILORS AND MILITARY AFFAIRS 


the first commission shall designate one member to serve for one year; one 
member to serve for two years; one member to serve for three years; one 
member to serve for four years and one member to serve for five years. The 
commission shall select, from its membership, a chairman, a vice-chairman 
and a secretary. Should a vacancy occur, the governor shall appoint a 
successor for the unexpired term only as hereinbefore provided. Hach of 
the members of the veterans’ welfare commission shall receive, as compen- 
sation for his official services, the sum of ten ($10.00) dollars per diem for 
each day actually engaged in the duties of his office, together with neces- 
sary expenses while away from home in the performance of the duties of 
his office. The maximum amount each member of the commission shall re- 
ceive for per diem shall not exceed the sum of three hundred ($300.00) dol- 
lars per annum. 


History: En. Sec. 1, Ch. 111, L. 1945. Montana veterans’ home, secs. 80-1801 


to 80-1804. 
Suspension of taxes on property owned 
by soldiers, sec. 84-41-1038. 


Cross-References 
Burial at expense of county, secs. 71-120 


to 71-125. 
Club houses exempt from taxation, sec. References 
84-202. Veterans’ Welfare Commission vy. De- 
Guardianship of veterans, secs. 91-4801 partment of Montana, Veterans of Foreign 
to 91-4822. Wars, 141 M 500, 379 P 2d 107. 


77-1002. Duty of commission. It shall be the duty of the commission 
and it shall have power to establish a state-wide service for discharged vet- 
erans and their families; to actively co-operate with state and federal 
agencies having to do with the affairs of veterans and their families; and 
to promote the general welfare of all veterans and their families. In carry- 
ing out the purposes of this act the commission may employ a director, 
service officers, assistants, clerks, or other personnel, all of whom must be 
residents of the state of Montana, prescribe their duties and fix and pay 
their compensation; and establish a state headquarters and such other 
offices as may be necessary to carry out the purposes of this act. All male 
employees of the commission shall have served in the military forces of the 
United States during World War I or World War II and shall have been 
honorably discharged therefrom; whenever possible female employees shall 
also be persons honorably discharged from service during World War I or 
World War II; preference for all appointments shall be given to disabled 
veterans. 


History: En. Sec. 2, Ch. 111, L. 1945. 


Funds to Private Veterans’ Organiza- 
tions 


An appropriation made to the veterans’ 
welfare commission to pay for secretarial 
services of two private veterans’ organiza- 
tions was prohibited by section 35, article 
V, and section 1, article XIII, of the con- 


stitution, even though the private organi- 
zations were performing public services 
identical with those of the commission 
and the commission had paid such secre- 
taries for a ten-year period prior to the 
appropriation. Veterans’ Welfare Com- 
mission v. Department of Montana, Vet- 
erans of Foreign Wars, 141 M 500, 379 
Pasar ior 


77-1003, 77-1004. Repealed—Chapter 80, Laws of 1961; Chapter 177, 


Laws of 1965. 
Repeal 


These sections (Sees. 3, 4, Ch. 111, L. 
1945), relating to the veterans’ welfare 


fund, and bonds of the director and com- 


mission employees, were repealed by Sec. 
14, Ch. 80, Laws 1961; Sec. 51, Ch. 177, 
Laws 1965. 


VETERANS’ WELFARE COMMISSION 77-1011 


77-1005. Seal—acknowledgments. The commission may provide for a 
seal. The members and employees of the commission shall be authorized to 
take acknowledgments, depositions, and- administer oaths and affirmations 
in any matters connected with the affairs of the commission or with the of- 
ficial duties of the members or employees of the commission. 

History: En. Sec. 5, Ch. 111, L. 1945. 


77-1006. Aid to be rendered by state, county and municipal officers. It 
shall be the duty of all state, county and municipal officers to render such 
aid to the veterans’ welfare commission as shall be within their power and 
consistent with the duties of their respective offices. 

History: En. Sec. 6, Ch. 111, L. 1945. 


77-1007. Acceptance of money for service forbidden. No member or 
employee of the commission shall accept, receive or charge any money or 
thing of value for the performance of any service rendered to any veteran 
or his or her dependents, at any time or in any manner, other than the com- 
pensation allowed by law, and any person who shall violate the provisions 
of this section shall be deemed guilty of a misdemeanor. 

History: En. Sec. 7, Ch. 111, L. 1945. 


77-1008. Records and property of previous commission transferred. 
All records and property, including unexpended appropriations, and any 
other moneys, of the veterans’ welfare commission as heretofore constituted, 
shall be, and are hereby, transferred to the commission hereby created. 

History: En. Sec. 8, Ch. 111, L. 1945. 


77-1009. Veterans’ welfare commission authorized to accept federal 
funds. The veterans’ welfare commission is hereby authorized to accept 
from the federal government, or any agencies thereof, any funds made 
available to carry out purposes within the scope of the activities and com- 
mission purposes of the veterans’ welfare commission and to accept such 
funds as said veterans’ welfare commission may direct. 

History: En. Sec. 1, Ch. 256, L. 1947. 


77-1010. Contracts for reimbursing veterans’ welfare commission au- 
thorized. The governor of the state of Montana and the chairman and the 
secretary of the veterans’ welfare commission be and they are hereby au- 
thorized to sign contracts with the federal government or any agency 
thereof for the reimbursement of the veterans’ welfare commission for any 
work which the veterans’ welfare commission may do for which any federal 
statute provides reimbursement to the states. 

History: En. Sec. 2, Ch. 256, L. 1947. 


77-1011. Qualifications for on-the-job training—services relating to. 
The veterans’ welfare commission is hereby empowered to render the neces- 
sary services in ascertaining the qualifications of the industrial establish- 
ments for furnishing training on-the-job to veterans under the provisions 
of part VIII, Public Law No. 346 of the seventy-eighth Congress, as 
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amended, and the supervision of the industrial establishments furnishing 
such training; provided, however, that all surveys and/or investigations of 
industrial establishments desiring to offer training in any of the apprentice- 
able trades shall be referred to the Montana state apprenticeship council 
implementing the provisions of sections 41-1201 to 41-1206. 


History: En. Sec. 3, Ch. 256, L. 1947. section, was repealed by act of Congress 
1 fom September 2, 1958, Public Law 85-857, Sec. 
Compiler’s Note 14, 72 Stat. 1268. 


Public Law 346, referred to in this 


CHAPTER 11 


REMOVAL OF DISABILITY OF MINORITY OF VETERANS AND SPOUSES FOR 
BENEFITS UNDER SERVICEMEN’S READJUSTMENT ACT 


Section 77-1101. Disability of minority removed for veterans in certain cases. 


77-1101. Disability of minority removed for veterans in certain cases. 
The disability of minority of any person otherwise eligible for guaranty 
or insurance of a loan pursuant to the Servicemen’s Readjustment Act of 
1944, as amended (P. L. 346, 79th Congress, as amended), and of the minor 
spouse of any eligible veteran irrespective of his or her age, in connection 
with any transaction entered into pursuant to said act as amended, is here- 
by removed, for all purposes in connection with such transaction including, 
but not limited to, incurring of indebtedness or obligations and acquiring, 
encumbering, selling, releasing, or conveying property, or any interest there- 
in, and litigating or settling controversies arising therefrom, if all or part 
of any obligations incident to such transaction be guaranteed or insured by 
the administrator of veteran’s affairs pursuant to such act; provided, never- 
theless, that this act shall not be construed to impose any other or greater 
rights or habilities than would exist if such person and such spouse were 
under no such disability. 


History: En. Sec. 1, Ch. 13, L. 1947. section, was repealed by act of Congress 
fete September 2, 1958, Public Law 85-857, Sec. 
Compiler’s Note 14, 72 Stat. 1268. 


Public Law 346, referred to in this 


CHAPTER 12 


MONTANA HOME GUARD 


Section 77-1201. Title of act. 
77-1202. Organization by governor—home guard. 
77-1203. Rules and regulations. 
77-1204. Pay and allowances of officers and enlisted men. 
77-1205. Requisitions—armories—other buildings and facilities. 
77-1206. Use without this state. 
77-1207. Permission to forces of other states—fresh pursuit. 
77-1208. Federal service. 
77-1209. Civil groups not enlisted as units. 
77-1210. Disqualifications. 
77-1211. Oath of officers. 
77-1212, Enlisted men, term of enlistment, oaths. 
77-1218. Articles of war—freedom from arrest—jury duty. 
77-1214. Medical, dental, hospital services and burial to be provided. 
77-1215, Adjutant general responsible for organization and administration. 
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77-1201. Title of act. This act may be cited as the Montana Security 
and Defense Forces Act. 


History: En. Sec. 1, Ch. 214, L. 1951. 


77-1202. Organization by governor—home guard. The governor is 
hereby authorized to organize and maintain within this state, under such 
regulations as the secretary of defense of the United States may prescribe 
for discipline and training, such military forces as the governor may deem 
necessary to defend this state whenever the national guard of this state 
is in active federal service outside of the state of Montana, or on orders 
to be transferred outside of the state of Montana. The governor shall 
have authority to organize such military forces at any time, but shall not 
have authority to call said forces into active duty for the defense of this 
state except upon declaration by him of a state of emergency and when 
all of the national guard of this state is in active federal service, outside of 
the state of Montana, or on orders to be transferred outside of the state 
of Montana. Such forces shall be composed of officers commissioned or 
assigned, and such able-bodied citizens of the state as shall volunteer for 
service therein, supplemented, if necessary, by members of the unorganized 
militia enrolled by draft or otherwise as provided by law. Such forces 
shall be additional to and distinct from the national guard, and shall be 
known as the Montana home guard. Such forces shall be uniformed. 

History: En. Sec. 2, Ch. 214, L. 1951. Collateral References 


Militia@=2. 
57 C.J.S. Militia § 7. 


77-1203. Rules and regulations. The governor is hereby authorized 
to prescribe rules and regulations not inconsistent with the provisions of 
this act, governing the enlistment, organization, administration, equipment, 
maintenance, training, and discipline of such forces; provided, such rules 
and regulations, in so far as he deems practicable and desirable shall con- 
form to existing law governing and pertaining to the national guard and 
the rules and regulations promulgated thereunder, and shall prohibit the 
acceptance of gifts, donations, gratuities, or anything of value by such 
forces or any member of such forces from any individual, firm, association, 
or corporation by reason of such membership. 

History: En. Sec. 3, Ch. 214, L. 1951. Collateral References 
Militia@=3. 
57 C.J.S. Militia § 7. 


77-1204. Pay and allowances of officers and enlisted men. Officers and 
enlisted men of the forces herein authorized, on active duty in the service 
of the state, shall receive such pay and allowances as the legislature shall 
prescribe. 

History: En. Sec. 4, Ch. 214, L. 1951. 


77-1205. Requisitions—armories—other buildings and facilities. For 
the use of such forces the governor is hereby authorized to submit requisi- 
tions to the secretary of defense of the United States for such arms and 
equipment as may be in the possession of and as may be excess to or not 
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required by the department of defense; to submit requisitions for such arms 
and equipment as may be in the possession of the department of the army 
and as may be allotted to or available to such forces as are herein author- 
ized; to provide such arms and equipment as may be required by said forces 
and as may not be furnished or supplied by the department of the army 
and as may be required in the defense of the state; and to make available 
to such forces the facilities of state armories and their equipment and 
such other state premises, supplies, property, and equipment as may be 
available. 
History: En. Sec. 5, Ch. 214, L. 1951. Collateral References 
Militia@=2. 
57 C.J.S. Militia § 7. 


77-1206. Use without this state. Such forces shall not be required to 
serve outside the boundaries of this state except: 


(a) Upon the request of the governor of another state, the governor 
of this state may, at his discretion, order any portion or all such forces to 
assist the military or police forces of such other state who are actually 
engaged in defending such other state. Such forces may be recalled by 
the governor at his discretion. 


(b) <Any organization, unit, or detachment of such forces, upon order 
of the officer in immediate command thereof, may continue in fresh pursuit 
of insurrectionists, saboteurs, enemies, or enemy forces beyond the borders 
of this state into another state until they are apprehended or captured by 
such organization, unit, or detachment or until the military or police 
forces of the other state or the forces of the United States have had a 
reasonable opportunity to take up the pursuit or to apprehend or capture 
such persons, provided, such other state shall have given authority by 
law for such pursuit by such forees of this state. Any such person who 
shall be apprehended or captured in such other state by an organization, 
unit, or detachment of the forces of this state shall without unnecessary 
delay be surrendered to the military police forces of the state in which 
he is taken or to the United States, but such surrender shall not constitute 
a waiver by this state of its right to extradite or prosecute such person for 
any crime committed in this state. 

History: En. Sec. 6, Ch. 214, L. 1951. 


77-1207. Permission to forces of other states—fresh pursuit. Any mili- 
tary forces or organization, unit, or detachment thereof, of another state, 
who are in fresh pursuit of insurrectionists, saboteurs, enemies or enemy 
forces may continue such pursuit into this state until the military or police 
forces of this state or the forces of the United States have had a reasonable 
opportunity to take up the pursuit or to apprehend or capture such persons 
and are hereby authorized to arrest or capture such persons within this 
state while in fresh pursuit. Any such persons who shall be captured or 
arrested by the military forces of such other state while in this state shall 
without unnecessary delay be surrendered to the military or police forces 
of this state to be dealt with according to law. This section shall not be 
construed so as to make unlawful any arrest in this state which would 
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otherwise be lawful, and nothing contained in this section shall be deemed 
to repeal any of the provisions of the Uniform Act of the Fresh Pursuit of 
Criminals. . 


History: En. Sec. 7, Ch. 214, L. 1951. of Criminals, referred to in this section, 


Compiler’s Note appears as sections 94-6023 to 94-6028. 


The Uniform Act of the Fresh Pursuit 


77-1208. Federal service. Nothing in this act shall be construed as 
authorizing such forces or any part thereof to be called, ordered, or in any 
manner drafted, as such, into the military service of the United States, but 
no person shall by reason of his or her enlistment or commission in any 
such forces be exempted from military service under any law of the 
United States. 

History: Hn. Sec. 8, Ch. 214, L. 1951. Collateral References 
Militiae—6. 
57 C.J.8..§ 5. 


77-1209. Civil groups not enlisted as units. No civil organization, so- 
ciety, club, post, order, fraternity, association, brotherhood, body, union, 
league, or other combination of persons or civil group shall be enlisted in 
such forces as an organization or unit. 

History: En. Sec. 9, Ch. 214, L. 1951. Collateral References 
Militia@=8. 
57 C.J.S. Militia § 12. 


77-1210. Disqualifications. No person shall be commissioned or en- 
listed in such forces who is not a citizen of the United States, or who has 
not declared his intention to become a citizen and obtained his first citizen- 
ship papers, or who has been expelled or dishonorably discharged from 
any military or naval organization of this state, or of another state, or of 
the United States. 

History: En. Sec. 10, Ch. 214, L. 1951. 


77-1211. Oath of officers. The oath to be taken by officers commis- 
sioned in such forces shall be substantially in the form prescribed for 
officers of the national guard, substituting the words “Montana home guard” 
where necessary. 

History: En. Sec. 11, Ch. 214, L. 1951. 


77-1212. Enlisted men, term of enlistment, oaths. No person shall be 
enlisted for more than one year, but such enlistment may be renewed. The 
oath to be taken upon enlistment in such forees shall be substantially in 
the form prescribed for enlisted men of the national guard substituting the 
words “Montana home guard” where necessary. 

History: En. Sec. 12. Ch. 214, L. 1951. 


77-1213. Articles of war — freedom from arrest — jury duty. (a) 
Whenever such forces or any part thereof shall be ordered out for active 
service, the Articles of War of the United States applicable to members of 
the national guard of this state in relation to courts-martial, their jurisdic- 
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tion and limits of punishment and the rules and regulations prescribed 
thereunder shall be in full force and effect with respect to the Montana 
home guard. 

(b) No officer or enlisted man while on active duty with such forces 
shall be arrested on any warrant, except for treason or felony, while going 
to, remaining at, or returning from a place where he is ordered to attend 
for military duty. Every officer and enlisted man of such forces shall, 
during his service therein, be exempt from service upon any posse comi- 
tatus and from jury duty. 


History: En. Sec. 13, Ch. 214, L. 1951. Collateral References 
; Militia€21. 
EG oN 57 O.J.8, Militia § 25. 


The Articles of War of the United 
States have been superseded by the Uni- 
form Code of Military Justice, contained 
in Title 10, U. S. Code, Secs. 801 to 940. 


77-1214. Medical, dental, hospital services and burial to be provided. 
The governor shall provide, furnish, and supply the members of such forces 
with medical, dental, surgical, and hospital care as are necessary to main- 
tain the health of members on active duty. The adjutant general may 
enter into agreements with other state agencies to provide, furnish, and 
supply the services and supplies herein authorized. The adjutant general 
may provide a suitable burial for deceased members of said forces who 
die while on active duty, including transportation of the remains within 
this state or from out the state if on duty without the state at the time 
of death. 

History: En. Sec. 14, Ch. 214, L. 1951. 


77-1215. Adjutant general responsible for organization and adminis- 
tration. The organization and administration of such forces and the units 
thereof, shall be the responsibility of the adjutant general of Montana, and 
all necessary expense thereof shall be paid from a special fund to be known 
as the state security and defense forces fund, for which an appropriation 
is hereinafter provided. The adjutant general is authorized to employ 
such clerical and other assistants as may be necessary for such purpose, 
and to fix their salaries. 

History: En. Sec. 15, Ch. 214, L. 1951. 


CHAPTER 18 


CIVIL DEFENSE 


Section 77-1301. Short title. 
77-1302. Policy and purpose. 
77-1303. Definitions. 
77-1304. State civil defense agency. 
77-1305. Civil defense advisory council. 
77-1306. Civil defense duties of the governor. 
77-1307. Duties of director. 
77-1308. Mutual-aid arrangements. 
77-1309. Local organization for civil defense. 
77-1310. Immunity from liability. 
77-1311. Authority to accept services, gifts, grants and loans. 
77-1312. Political activity prohibited. 
77-1313. Civil defense personnel. 
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77-1301. Short title. This act may be cited as the Montana Civil De- 
fense Act of 1951. 
History: En. Sec. 1, Ch. 218, L. 1951. 


77-1802. Policy and purpose. Because of the existing and increasing 
possibility of the occurrence of disasters or emergencies of unprecedented 
size and destructiveness resulting from enemy attack, sabotage or other 
hostile action, and natural disasters, and in order to insure that preparation 
of this state will be adequate to deal with such disasters or emergencies, and 
generally to provide for the common defense and to protect the public 
peace, health and safety and to preserve the lives and property of the 
people of this state, it is hereby found and declared to be necessary : 


(1) To create a state civil defense agency, and to authorize the crea- 
tion of local organizations for civil defense in the political subdivisions 
of the state; and 

(2) To provide for the rendering of mutual aid among the political 
subdivisions of the state, and with other states, and with the federal gov- 
ernment with respect to carrying out of civil defense functions. 


History: En. Sec. 2, Ch. 218, L. 1951; 
amd. Sec. 1, Ch. 220, L. 1953. 


77-1303. Definitions. As used in this act the term “civil defense” 
shall mean the preparation for and the carrying out of emergency func- 
tions, other than functions for which military forces or other federal 
agencies are primarily responsible, to prevent, minimize, and repair injury 
and damage resulting from disasters caused by enemy attack, sabotage, or 
other hostile action, and catastrophes of all types which shall endanger any 
community in the state, or the lives or property of the inhabitants thereof, 
including storms, floods, explosions, earthquakes, epidemics and fires. These 
functions include fire-fighting services, police services, medical and health 
services, rescue, engineering, air raid warning services, communications, 
radiological, chemical and other special weapons of defense, evacuation of 
persons from stricken areas, emergency welfare services (civilian war aid), 
emergency transportation, plant protection, temporary restoration of pub- 
lie utility services, and other functions related to civilian protection. The 
term “political subdivisions” shall mean the counties, cities, towns and 
villages in the state of Montana. 


History: En. Sec. 3, Ch. 218, L. 1951; 
amd. Sec. 2, Ch. 220, L. 1953. 


77-1304. State civil defense agency. (a) There is hereby created in 
the state adjutant general’s department, a civil defense agency, with a 
director of civil defense (hereinafter called the “director”’) who shall be 
the head thereof. The director shall be appointed by, and shall hold office 
at the pleasure of the governor, and shall be compensated at a salary to 
be fixed by the governor, which salary however, shall not exceed six thou- 
sand six hundred dollars ($6,600.00) per year. The director shall devote 
his full time and energies to the duties of director of civilian defense 
including co-operation and co-ordination with the commander of the home 
guard. 
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(b) The director may employ such technical, clerical, stenographic 
and other personnel and fix their compensation, and may make such expen- 
ditures as may be necessary to carry out the purposes of this act. 


(ec) The director and other personnel of the civil defense agency shall 
be provided with appropriate office space, furniture, equipment, supplies, 
stationery and printing in the same manner as provided for personnel of 
other state agencies. 


(d) The director shall be the executive head of the civil defense 
agency and shall be responsible to the governor for carrying out the pro- 
gram for civil defense of this state. He shall co-ordinate the activities of 
all organizations for civil defense within the state, and shall maintain 
liaison with and co-operate with civil defense agencies and organizations 
of other states, of the federal government, and Canada, and shall have 
such additional authority, duties, and responsibilities authorized by this 
act as may be prescribed by the governor. 


(e) In providing assistance hereunder, state agencies shall co-operate 
to the fullest extent possible with each other and with local governments, 
relief agencies, and the American National Red Cross, but nothing con- 
tained in this act shall be construed to limit or in any way affect the re- 
sponsibilities of the American National Red Cross under the act approved 
January 5, 1905 (33 Stat. 559), as amended. 

History: En. Sec. 4, Ch. 218, L. 1951; ferred to in subsection (e) of this section, 
amd. Sec. 3, Ch. 220, L. 1953. is compiled in the United States Code as 
- Tit. 36, sec. 1 et seq. 
Compiler’s Note 
The act approved January 5, 1905, re- 


77-1305. Civil defense advisory council. There is hereby created a 
civil defense advisory council (hereinafter called the “council”), the mem- 
bers of which shall be appointed by the governor. The council shall 
advise the governor and the director on all matters pertaining to civil 
defense. The governor shall serve as chairman of the council, and the 
members thereof shall serve without compensation. 

History: En. Sec. 5, Ch. 218, L. 1951. 


77-1306. Civil defense duties of the governor. The governor shall 
have general direction and control of the civil defense agency, and shall 
be responsible for the carrying out of the provisions of this act, and shall 
utilize the services and facilities of the existing officers and agencies of 
the state, and all such officers and agencies shall co-operate with and extend 
their services and facilities to the governor as he may request in the carry- 
ing out of the purposes of this act. 

History: En. Sec. 6, Ch. 218, L. 1951. 


77-1307. Duties of director. (1) To prepare a comprehensive plan 
and program for the civil defense of this state, such plan and program to 
be integrated into and co-ordinated with the civil defense plans of the 
federal government, other states, and Canada, to the fullest possible extent, 
and to co-ordinate the preparation of plans and programs for civil defense 
by the political subdivisions of this state. 
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(2) To sponsor and develop mutual aid plans and agreements between 
the political subdivisions of the state, similar to the mutual aid arrange- 
ments with other states referred to above. 


(8) In accordance with such plan and program for the civil defense 
of this state, to ascertain the requirements of the state or the political 
subdivisions thereof for food or clothing or other necessities of life in the 
event of attack and to plan for the procurement of supplies, medicine, 
materials, and equipment that may be necessary, to make surveys of the 
industries, resources and facilities within the state as are necessary to carry 
out the purposes of this act; to institute training programs and public 
information programs, and to take all other preparatory steps, including 
the partial or full mobilizations of civil defense organizations in advance 
of actual disaster, to insure the furnishing of adequately trained and 
equipped forces of civil defense personnel in time of need. 

History: En. Sec. 7, Ch. 218, L. 1951. 


77-1308. Mutual-aid arrangements. The director of each local organi- 
zation of civil defense may develop or cause to be developed mutual-aid 
arrangements, with other public and private agencies within this state 
for reciprocal civil defense aid and assistance in case of disaster too great 
to be dealt with unassisted. Such arrangements shall be consistent with 
the state civil defense plan and program, and in time of emergency it shall 
be the duty of each local organization for civil defense to render assistance 
in accordance with the provisions of such mutual-aid arrangements. 


The director of each local organization for civil defense may assist in 
negotiation of reciprocal mutual-aid agreements between the governor 
and the adjoining states (including foreign states or provinces) or political 
subdivisions thereof, and shall carry out arrangements or any such agree- 
ments or any such agreement relating to the local and political subdivision. 

History: En. Sec. 8, Ch. 218, L. 1951. 


77-1309. Local organization for civil defense. (a) Each political sub- 
division of this state is hereby authorized and directed to establish a local 
organization for civil defense in accordance with the state civil defense plan 
and program. The executive officer or governing body of the political sub- 
divisions is authorized to appoint a director who shall have direct responsi- 
bility for the organization, administration and operation of such local 
organization for civil defense, subject to the direction and control of such 
executive officer or governing body. Each local organization for civil 
defense shall perform civil defense functions within the territorial limits 
of the political subdivisions within which it is organized. 


(b) Hach political subdivision shall have the duty and authority: 

(1) To direct and co-ordinate the development of civil defense plans 
and programs in accordance with the policies and plans set by the federal 
and state civil defense agencies. 

(2) To appoint, employ, remove, or provide without compensation, 
voluntary air raid wardens, rescue teams, auxiliary fire and police person- 
nel, and other civilian defense workers. 
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(3) To establish a primary and one or more secondary control centers 
to serve as command posts during an emergency. 


(4) To budget for and appropriate funds for the local administration 
of this act and local civil defense organizations. 


History: En. Sec. 9, Ch. 218, L. 1951; 
amd. Sec. 4, Ch. 220, L. 1953. 


77-1310. Immunity from liability. (a) Neither the state nor any 
political subdivision of the state, nor the agents or representatives of the 
state or any political subdivision thereof, shall be liable for personal injury 
or property damage sustained by any person appointed or acting as a vol- 
unteer civilian defense worker, or member of any agency engaged in 
civilian defense activity. The foregoing shall not affect the right of any 
person to receive benefits or compensation to which he might otherwise 
be entitled under the workmen’s compensation law or any pension law or 
any act of Congress. 


(b) Neither the state nor any political subdivision of the state, nor, 
except in cases of willful misconduct, gross negligence, or bad faith, the 
employees, agents, or representatives of the state or any political subdivi- 
sion thereof, nor any volunteer or auxiliary civilian defense worker or 
member of any agency engaged in civilian defense activity, complying 
with or reasonably attempting to comply with this act, or any order, rule, 
or regulation promulgated pursuant to the provisions of this act, or pur- 
suant to any ordinance relating to blackout or other precautionary measures 
enacted by any political subdivisions of the state, shall be liable for the 
death of or injury to persons, or for damage to property, as a result of 
any such activity. 

History: En. Sec. 10, Ch. 218, L. 1951. 


77-1811. Authority to accept services, gifts, grants and loans. When- 
ever the federal government or any agency or officer thereof, or any person, 
firm, or corporation shall offer to the state, or through the state to any 
political subdivision thereof, services, equipment, supplies, materials, or 
funds by way of gift, grant, or loan, for purposes of civil defense, the 
state, acting through the governor, or such political subdivision, acting 
through its executive officer or governing body, may accept such offer 
and upon such acceptance the governor of the state or executive officer or 
governing body of such political subdivision may authorize any officer of 
the state or of the political subdivision, as the case may be, to receive 
such services, equipment, supplies, materials, or funds on behalf of the 
state or such political subdivision, and subject to the terms of the offer and 
the rules and regulations, if any, of the agency making the offer. 

History: En. Sec. 11, Ch. 218, L. 1951. 


77-1312. Political activity prohibited. No organization for civil de- 
fense established under this act shall participate in any form of political 
activity, nor shall it be employed directly or indirectly for political 
purposes. 

History: En. Sec. 12, Ch. 218, L. 1951. 
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77-1313. Civil defense personnel. No person shall be employed or 
associated in any capacity in any civil defense organization established 
under this act who advocates a change by force or violence in the consti- 
tutional form of the government of the United States or in this state or 
the overthrow of any government in the United States by force or violence, 
or who has been convicted of or is under indictment or information charg- 
ing any subversive act against the United States. Each person who is 
appointed to serve in an organization for civil defense shall, before enter- 
ing upon his duties, take an oath, in writing, before a person authorized 
to administer oaths in this state, which oath shall be substantially as 
follows: 


AY att $n ae , do solemnly swear (or affirm) that I will support and 
defend the Constitution of the United States and the Constitution of the 
State of Montana, against all enemies, foreign and domestic; that I will 
bear true faith and allegiance to the same; that I take this obligation 
freely, without any mental reservation or purpose of evasion; and that 
I will well and faithfully discharge the duties upon which I am about 
to enter. And I do further swear (or affirm) that I do not advocate nor 
am I a member of any political party or organization that advocates the 
overthrow of the government of the United States or of this state by 
force or violence; and that during such time as I am a member of the 
Montana civil defense agency I will not advocate nor become a member 
of any political party or organization that advocates the overthrow of the 
government of the United States or of this state by force or violence.” 

History: En. Sec. 13, Ch. 218, L. 1951. 


CHAPTER 14 


INTERSTATE CIVIL DEFENSE AND DISASTER COMPACT 


Section 77-1401. Short title. 
77-1402. Governor authorized to join in the interstate civil defense and disaster 
compact. 
77-1403. Form of compact. 
77-1404, Governor authorized to execute supplemental agreements. 


77-1401. Short title. This act may be cited as the Interstate Civil 
Defense and Disaster Compact Act. 
History: En. Sec. 1, Ch. 213, L. 1951. 


77-1402. Governor authorized to join in the interstate civil defense and 
disaster compact. The governor of the state of Montana is hereby author- 
ized for and in the name of the state of Montana, to join with other states 
in the interstate civil defense and disaster compact as developed by the 
civil defense office of the national security and resources board and the 
council of state governments. 

History: En. Sec. 2, Ch. 213, L. 1951. 


77-1403. Form of compact. The interstate civil defense and disaster 
compact referred to in the preceding section, and which it is proposed 
to enter into by agreement, reads as follows: 
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“INTERSTATE CIVIL DEFENSE AND DISASTER COMPACT” 
“The contracting states solemnly agree: 


“Article 1. The purpose of this compact is to provide mutual aid 
among the states in meeting any emergency or disaster from enemy attack 
or other cause, natural or otherwise, including sabotage and subversive 
acts and direct attacks by bombs, shellfire, and atomic, radiological, chemi- 
cal, bacteriological means and other weapons. The prompt, full and ef- 
fective utilization of the resources of the respective states including such 
resources aS may be available from the United States government or any 
other source, are essential to the safety, care and welfare of the people 
thereof in the event of enemy action or other emergency, and any other 
resources, including personnel, equipment or supplies, shall be incor- 
porated into a plan or plans of mutual aid to be developed among the 
civil defense agencies or similar bodies of the states that are parties hereto. 
The directors of civil defense of all party states shall constitute a committee 
to formulate plans and take all necessary steps for the implementation of 
this compact. 


“Article 2. It shall be the duty of each party state to formulate civil 
defense plans and programs for application within such state. There shall 
be frequent consultation between the representatives of the states and with 
the United States government and the free exchange of information and 
plans, including inventories of any materials and equipment available 
for civil defense. In carrying out such civil defense plans and programs 
the party states shall so far as possible provide and follow uniform stand- 
ards, practices and rules and regulations including: 

(a) Insignia, arm bands and other distinctive articles to designate and 
distinguish the different civil defense services; 

(b) Blackouts and practice blackouts, air raid drill, mobilization of 
civil defense forces and other tests and exercises ; 

(c) Warnings and signals for drills or attacks and the mechanical 
devices to be used in connection therewith; 

(d) The effective screening or extinguishing of all lights and lighting 
devices and appliances; 

(e) Shutting off water mains, electric power connections and the sus- 
pension of all other utility services; 

(f) All materials or equipment used or to be used for civil defense 
purposes in order to assure that such materials and equipment will be 
easily and freely interchangeable when used in or by any other party state; 

(g) The conduct of civilians and the movement and cessation of move- 
ment of pedestrians and vehicular traffic, prior, during and subsequent to 
drills or attacks; 

(h) The safety of public meetings or gatherings; and 

(1) Mobile support units. 

“Article 8. Any party state requested to render mutual aid shall take 
such action as is necessary to provide and make available the resources 
covered by this compact in accordance with the terms hereof provided that 
it is understood that the state rendering aid may withhold resources to 
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the extent necessary to provide reasonable protection for such state. Each 
party state shall extend to the civil defense forces of any other party state, 
while operating within its state limits under the terms and conditions of 
this compact, the same powers, except that of arrest unless specifically 
authorized by the receiving state, duties, rights, privileges and immunities 
as if they were performing their duties in the state in which normally 
employed or rendering services. Civil defense forces will continue under 
the command and control of their regular leaders but the organizational 
units will come under the operational control of the civil defense authorities 
of the state receiving assistance. 


“Article 4. Whenever any person holds a license, certificate or other 
permit issued by any state evidencing the meeting of qualifications for 
professional, mechanical or other skills, such person may render aid involv- 
ing such skill in any party state to meet an emergency or disaster and 
such state shall give due recognition to such license, certificate or other 
permit as if issued in the state in which aid is rendered. 


“Article 5. No party state or its officers or employees rendering aid in 
another state pursuant to this compact shall be liable on account of any 
act or omission in good faith on the part of such forces while so engaged, 
or on account of the maintenance or use of any equipment or supplies in 
connection therewith. 


“Article 6. Inasmuch as it is probable that the pattern and detail 
of the machinery for mutual aid among two or more states may differ 
from that appropriate among other states party hereto, this instrument 
contains elements of a broad base common to all states, and nothing herein 
contained shall preclude any state from entering into supplementary agree- 
ments with another state or states. Such supplementary agreements may 
comprehend, but shall not be limited to, provisions for evacuation and 
reception of injured and other persons, and the exchange of medical, fire, 
police, public utility, reconnaisance, welfare, transportation and communica- 
tions personnel, equipment and supplies. , 


“Article 7. Each party state shall provide for the payment of compen- 
sation and death benefits to injured members of the civil defense forces of 
that state and the representatives of deceased members of such forces in 
case such members sustain injuries or are killed while rendering aid pursu- 
ant to this compact, in the same manner and on the same terms as if the 
injury or death were sustained within such state. 


“Article 8. Any party state rendering aid in another state pursuant 
to this compact shall be reimbursed by the party state receiving such aid 
for any loss or damage to, or expense incurred in the operation of any 
equipment answering a request for aid, and for the cost incurred in con- 
nection with such requests; provided, that any aiding party state may 
assume in whole or in part such loss, damage, expense, or other cost, or 
may loan such equipment or donate such services to the receiving party 
state without charge or cost; and provided further, that any two 
or more party states may enter into supplementary agreements establishing 
a different allocation of costs as among those states. The United States 
government may relieve the party state receiving aid from any lability 
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and reimburse the party state supplying civil defense forces for the com- 
pensation paid to and the transportation, subsistence and maintenance 
expenses of such forces during the time of the rendition of such aid or 
assistance outside the state and may also pay fair and reasonable compen- 
sation for the use or utilization of the supplies, materials, equipment or 
facilities so utilized or consumed. 


“Article 9. Plans for the orderly evacuation and reception of the 
civilian population as the result of an emergency or disaster shall be 
worked out from time to time between representatives of the party states 
and the various local civil defense areas thereof. Such plans shall include 
the manner of transporting such evacuees, the number of evacuees to be 
received in different areas, the manner in which food, clothing, housing, and 
medical care will be provided, the registration of the evacuees, the provid- 
ing of facilities for the notification of relatives or friends and the for- 
warding of such evacuees to other areas or the bringing in of additional 
materials, supplies and all other relevant factors. Such plans shall provide 
that the party state receiving evacuees shall be reimbursed generally for 
the out-of-pocket expenses incurred in receiving and caring for such 
evacuees, for expenditures for transportation, food, clothing, medicines 
and medical care and like items. Such expenditures shall be reimbursed 
by the party state of which the evacuees are residents, or by the United 
States government under plans approved by it. After the termination of 
the emergency or disaster the party state of which the evacuees are resident 
shall assume the responsibility for the ultimate support or repatriation of 
such evacuees. 


“Article 10. This compact shall be available to any state, territory or 
possession of the United States, and the District of Columbia. The term 
‘state’ may also include any neighboring foreign country or province or 
state thereof. 


“Article 11. The committee established pursuant to article 1 of this 
compact may request the civil defense agency of the United States govern- 
ment to act as an informational and co-ordinating body under this compact. 


“Article 12. This compact shall become operative immediately upon 
its ratification by any state as between it and any other state or states 
so ratifying and shall be subject to approval by Congress unless prior 
congressional approval has been given. Duly authenticated copies of this 
compact and of such supplementary agreements as may be entered into 
shall, at the time of their approval, be deposited with each of the party 
states and with the civil defense agency and other appropriate agencies 
of the United States government. 


“Article 18. This compact shall continue in force and remain binding 
on each party state until the legislature or the governor of such party 
state takes action to withdraw therefrom. Such action shall not be effective 
until thirty (30) days after notice thereof has been sent by the governor 
of the party state desiring to withdraw to the governors of all other party 
states. 


“Article 14. This compact shall be construed to effectuate the purposes 
stated in article 1 hereof. If any provision of this compact is declared 
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unconstitutional, or the applicability thereof to any person or circumstance 
is held invalid, the constitutionality of the remainder of this compact and 
the applicability thereof to other persons and circumstances shall not be 
affected thereby.” 

History: En. Sec. 3, Ch. 213, L. 1951. 


77-1404. Governor authorized to execute supplemental agreements. 
The governor of the state of Montana is hereby authorized to negotiate 
and execute such supplemental agreements as may be necessary and 
proper to fully carry into effect the terms and provisions of the interstate 
civil defense and disaster compact as set forth in section 77-1403. 

History: En. Sec. 4, Ch. 213, L. 1951. 
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TITLE 78 


STATE CAPITOL 


Chapter 1. Custodian of state capitol, Repealed—Section 33, Chapter 271, Laws of 

1963. 

2. Montana veterans and pioneers memorial building—adjunct to state capitol 
building, 78-201 to 78-211. 

3. Veterans’ memorial moneys, 78-301 to 78-308. 

4, Declaration of policy as to state works—employment of architect to plan 
capitol addition—bond issue, Repealed—Section 242, Chapter 147, Laws 
of 1963; Section 33, Chapter 271, Laws of 1963. 

5. Capitol building land grant, 78-501 to 78-503. 

6. State laboratory building bonds, Repealed—Section 242, Chapter 147, Laws 
of 1963; Section 33, Chapter 271, Laws of 1963. 

7. State capitol repair and reconstruction (78-701 to 78-736 Repealed), 78-737 
to 78-746. 

8. Governor’s quarters, Repealed—Section 242, Chapter 147, Laws of 1963; 
Section 33, Chapter 271, Laws of 1963. 

9. Future building needs, Repealed—Section 33, Chapter 271, Laws of 1963. 

10. Unemployment compensation commission building, 78-1001 to 78-1010. 

11. Insurance on state buildings, 78-1101. 


CHAPTER 1 


CUSTODIAN OF STATE CAPITOL 
(Repealed—Section 33, Chapter 271, Laws of 1963) 


78-101 to 78-109. (310 to 315, 317 to 319) Repealed. 


Repeal Ch. 225, L. 1963), relating to the custodian 
These sections (Sees. 1 to 3, Ch. 157, L. of the state capitol, were repealed by Sec. 
1907; Sees. 1 to 6, Ch. 46, L. 1917; See. 3, 33, Ch. 271, Laws 1963. 


CHAPTER 2 


MONTANA VETERANS AND PIONEERS MEMORIAL BUILDING—ADJUNCT 
TO STATE CAPITOL BUILDING 


Section 78-201. Repealed. 
78-202. Purpose and use of building. 
78-203 to 78-208. Repealed. 
78-209. State may receive gifts for building. 
78-210. Repealed. 
78-211. Repealed. 


78-201. Repealed—Chapter 271, Laws of 1963. 


Repeal and pioneers memorial building, was re- 
This section (See. 1, Ch. 204, L. 1945), pealed by Sec. 33, Ch. 271, Laws 1963. 
relating to construction of the veterans 


78-202. Purpose and use of building. “The Veterans and Pioneers 
Memorial Building” shall constitute a perpetual memorial to the war 
veterans and the pioneers of Montana, and said building shall be devoted 
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to the use of the United Spanish War Veterans of Montana, the Veterans 
of Foreign Wars of Montana, the American Legion of Montana, the Dis- 
abled American Veterans of Montana, the World War I Veterans of Mon- 
tana, the historical society of Montana, the society of Montana pioneers, 
and the sons and daughters of Montana pioneers, and for the housing of 
books, records, documents, and other property of such veterans and organi- 
zations; and there shall be provided in said building appropriate office 
quarters for the state headquarters and officers and employees of such 
veterans and organizations, and for the librarian and other employees of 
the historical society of Montana. 


History: En. Sec. 2, Ch. 204, L. 1945; 
amd. Sec. 1, Ch. 54, L. 1961; amd. Sec. 
27, Ch. 271, L. 1963. 


78-203 to 78-208. Repealed—Chapter 147, Laws of 1963; Chapter 271, 
Laws of 1963. 7 

Repeal memorial building and to the bond issue 

These sections (Sees. 3 to 8, Ch. 204, L. for the financing thereof, were repealed by 


1945; Sec. 1, Ch. 205, L. 1949), relating to Sec. 242, Ch. 147, Laws 1963; Sec. 33, Ch. 
construction of the veterans and pioneers 271, Laws 1963. 


78-209. State may receive gifts for building. The state of Montana is 
hereby authorized to receive gifts, legacies and donations of money or other 
property for the erection or maintenance of the memorial building herein 
provided for and all such gifts, legacies and donations are hereby dedicated 
to such purpose. 

History: En. Sec. 9, Ch. 204, L. 1945. 


78-210, 78-211. Repealed—Chapter 271, Laws of 1963. 


Repeal erans and pioneers memorial building, 
These sections (Secs. 10, 11, Ch. 204, L. were repealed by Sec. 33, Ch. 271, L. 1963. 
1945), relating to construction of the vet- 


CHAPTER 3 


VETERANS’ MEMORIAL MONEYS 


Section 78-301. Repealed. 
78-302. Expenditure of veterans’ memorial moneys. 
78-303 to 78-308. Repealed. 


78-301. Repealed—Chapter 271, Laws of 1963. 


Repeal mission, was repealed by Sec. 33, Ch. 271, 
This section (Sec. 1, Ch. 131, L. 1939), Laws 1963. 
creating the veterans’ memorial fund com- 


78-302. Expenditure of veterans’ memorial moneys. The moneys de- 
posited in the earmarked revenue fund as required by section 82-308 may 
be expended only for the construction, maintenance, furniture, dioramas, 
displays, works of art and workmanship for the veterans’ quarters of the 
veterans’-pioneers’ memorial building. The veterans’ organizations occupy- 
ing the veterans’ quarters of the veterans and pioneers memorial building, 
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before July 1 of each year preceding a legislative session, shall submit 
a budget to the state controller for expenditures [from the veterans’ me- 
morial fund] for the next biennium. The controller shall include in the 
department of administration budget, a request for an appropriation [from 
the veterans’ and pioneers’ memorial fund] for the purposes mentioned 


above. 


History: En. Sec. 2, Ch. 131, L. 1939; 
amd. Sec. 1, Ch. 121, L. 1955; amd. Sec. 
163, Ch. 147, L. 1963; amd. Sec. 28, Ch. 
271, L. 1963. 


Compiler’s Note 


This section was amended twice in 1963, 
once by Ch. 147 and once by Ch. 271. 
Neither amendatory act mentioned nor in- 
cluded the changes made by the other. 


78-303 to 78-308. 
1963. 
Repeal 


These sections (Sec. 12, Ch. 103, L. 
1927; Sees. 1, 2, Ch. 60, L. 1929; Sees. 3 
to 5, Ch. 131, L. 1939), relating to con- 
struction of the veterans’ memorial build- 


The only apparent conflict between the 
two amendments is that certain language 
in the last two sentences added by Ch. 
271 may be obsolete in view of changes 
made by Ch. 147 in this and other sec- 
tions. The compiler has made a composite 
section incorporating the changes made by 
both sections, and has placed brackets 
around the language that may now be 
obsolete. 


(4562.1 to 4562.3) Repealed—Chapter 271, Laws of 


ing, and to the veterans’ memorial fund, 
were repealed by Sec. 33, Ch. 271, Laws 
1963. Sections 78-305 to 78-308 were also 
repealed by Sec. 242, Ch. 147, Laws 1963. 


CHAPTER 4 


DECLARATION OF POLICY AS TO STATE WORKS—EMPLOYMENT OF 
ARCHITECT TO PLAN CAPITOL ADDITION—BOND ISSUE 
(Repealed—Section 242, Chapter 147, Laws of 1963; Section 33, 

Chapter 271, Laws of 19638) 


78-401 to 78-416. Repealed. 
Repeal 


These sections (Secs. 1 to 4, Ch. 2, L. 
1945; Secs. 1 to 10, Ch. 59, L. 1947; Sees. 
1, 2, Ch. 68, L. 1947), relating to plans and 


a bond.issue for an addition to the state 
capitol, were repealed by Sec. 242, Ch. 147, 
Laws 1963; Sec. 33, Ch. 271, Laws 1963. 


CHAPTER 5 


CAPITOL BUILDING LAND GRANT 


Section 78-501. Disposal of revenue. 
78-502. Repealed. 
78-503. Dedication of funds. 


78-501. Disposal of revenue. The state treasurer is hereby authorized 
and instructed to deposit in the federal and private revenue fund all rev- 
enue from the capitol building land grant. 


History: En. Sec. 1, Ch. 120, L. 1943; 
amd. Sec. 49, Ch. 147, L. 1963. 


78-502. Repealed—Chapter 147, Laws of 1963. 


Repeal 


This section (Sec. 2, Ch. 120, L. 1943), 
relating to transfer of certain funds to the 
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STATE CAPITOL REPAIR AND RECONSTRUCTION 78-737 


78-503. Dedication of funds. The funds so accumulated shall be held 
and dedicated for the purpose of constructing capitol buildings or addi- 
tions, thereto, in accordance with the. provisions of section 12 of the 
Enabling Act. 


History: En. Sec. 3, Ch. 120, L. 1943; ‘state capitol, payment from capitol build- 


amd. Sec. 50, Ch. 147, L. 1963. ing land grant, sec. 78-743. 
Building specifications for accommoda- 
Cross-References tion of handicapped persons, secs. 69-3701 


Bonds for improvement and repair of to 69-3719. 


CHAPTER 6 


STATE LABORATORY BUILDING BONDS 


(Repealed—Section 242, Chapter 147, Laws of 1963; 
Section 33, Chapter 271, Laws of 1963) 


78-601 to 78-620. Repealed. 


Repeal state laboratory building bonds, were re- 
These sections (Secs. 1 to 8, 10, Ch. 258, pealed by Sec. 242, Ch. 147, Laws 1963; 
L. 1947; Sees. 1 to 9, Ch. 166, L. 1953; Sec. 33, Ch. 271, Laws 1963. 
Secs. 1, 2, Ch. 227, L. 1955), relating to 


CHAPTER 7 


STATE CAPITOL REPAIR AND RECONSTRUCTION 


Section 78-701 to 78-736. Repealed. 
78-737. Improvement and repair of state capitol—borrowing of state funds 
authorized. 
78-738. Employment of architects and engineers. 
78-739. Bids and contracts—contractors’ bonds. 
78-740. Maximum borrowing power. 
78-741. Terms of bonds, indentures, and notes. 
78-742. Sale of bonds, indentures, and notes—registration and accounts. 
78-743. Funds available for repayment of obligations. 
78-744. Moneys deposited in sinking fund. 
78-745. Budget act inapplicable. 
78-746. Consultation as to legislative areas. 


78-701 to 78-736. Repealed—Chapter 147, Laws of 1963; Chapter 271, 


Laws of 1963. 
Repeal 248, L. 1957), relating to state capitol 
These sections (Secs. 1 to 9, Ch. 7, L. repair and reconstruction, were repealed 
1958; Secs. 1 to 9, Ch. 2, L. 1955; Secs. 1 by Sec. 242, Ch. 147, Laws 1963; Sec. 33, 
to 9, Ch. 278, L. 1955; Sees. 1 to 9, Ch. Ch. 271, Laws 1963. 


78-737. Improvement and repair of state capitol—borrowing of state 
funds authorized. In order to provide for the reconstruction, improve- 
ment, remodeling, repair and furnishing of the state capitol building of the 
state of Montana at Helena, Montana, the state board of examiners of the 
state of Montana is authorized to borrow sums of money from time to 
time from the unpledged investment funds available to any state agency 
or division of government, and to issue bonds, indentures or notes therefor. 


History: En. Sec. 1, Ch. 257, L. 1963. 
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78-738. Employment of architects and engineers. The state board of 
examiners is hereby authorized, directed and empowered to employ an 
architect or architects, an engineer or engineers for such period of time 
as it may deem proper for the purpose of making the necessary studies 
and preparing complete plans and specifications; and to proceed with the 
reconstruction, improvement, remodeling, repair and furnishing of the 
state capitol building without delay. 


History: En. Sec. 2, Ch. 257, L. 1963. Building specifications for accommoda- 
tion of handicapped persons, secs. 69-3701 
Cross-References to 69-3719. 


Architects for constructing, remodeling 
or renovating state buildings, appointment, 
sec. 82-3319. 


78-739. Bids and contracts—contractors’ bonds. The state board of 
examiners shall call for bids for the reconstruction, improvement, remodel- 
ing, repair, and furnishing of the state capitol building and let contracts 
for the same, all in accordance with the laws of the state of Montana. 
Said board shall require the contractors to give bonds to the state of 
Montana in such amounts as the board may determine, conditioned for 
the faithful performance of their duties and contracts. 

History: En. Sec. 3, Ch. 257, L. 1963. 


78-740. Maximum borrowing power. The aggregate amount which 
the state board of examiners is authorized to borrow under this act for 
the purposes herein expressed shall not be in excess of the sum of one 
million dollars ($1,000,000). 


History: En. Sec. 4, Ch. 257, L. 1963. Cross-Reference 
Financing of long-range building pro- 
gram, secs. 79-2201 to 79-2205. 


78-741. Terms of bonds, indentures, and notes. The bonds, indentures 
and/or notes issued by the state board of examiners under authority of 
this act shall not bear interest at a rate in excess of four per cent (4%) 
per annum payable semiannually. They shall bear such date as the state 
board of examiners shall prescribe, and shall be payable over such period 
of years, not exceeding fifteen (15), as said board may specify. All bonds, 
indentures and/or notes shall be optional and redeemable at any time 
after the date of issue, at the option of the state board of examiners. Said 
bonds, indentures and/or notes shall be in such denominations and sums 
and shall contain such recitals as the state board of examiners may deter- 
mine, shall be signed by the governor, the attorney general, and the secre- 
tary of state as members of said board, and shall be paid at the office of 
the state treasurer of the state of Montana. Coupons attached to any such 
bonds may bear the facsimile signature of the members of said board. 

History: En. Sec. 5, Ch. 257, L. 1963. Cross-Reference 


Facsimile signatures of public officials, 
secs. 59-1301 to 59-1306. 


78-742. Sale of bonds, indentures, and notes—registration and ac- 
counts. Said bonds, indentures and/or notes shall be sold by the state 
board of examiners at such time and in such manner as the board shall 
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deem best to carry out the provisions of this act; provided that none of 
such bonds shall be sold for less than par, plus accrued interest to the 
date of delivery of the bonds. Each of said bonds, indentures and/or 
notes shall be registered before delivery with the state treasurer of the 
state of Montana, who shall keep accurate accounts of payments of interest 
and principal upon said bonds, indentures and/or notes. 

History: En. Sec. 6, Ch. 257, L. 1963. 


78-743. Funds available for repayment of obligations. The principal 
and interest of the bonds, indentures and/or notes authorized by this act 
shall be payable out of the following fund and from it only: As much 
as may be necessary from the income received from the capitol building 
land grant shall be, and the same is hereby dedicated and appropriated 
for the repayment of the principal and interest of the bonds, indentures 
and/or notes provided for by this act. 

History: En. Sec. 7, Ch. 257, L. 1963. 


DECISIONS UNDER FORMER LAW 


Use of Capitol Land Grant Funds Section 12 of the Enabling Act (as it 


Capitol land grant funds may be used existed prior to amendment in 1957), 
to repair, renovate or construct an old which authorized the use of land grant 
building and install a roll call voting ma- funds for erection or construction of build- 
chine in the chambers of the house of ing for executive, legislative, and judicial 
representatives, as such use is contem- purposes, confers implied authority to keep 
plated by section 12 of the Enabling Act, the building in a proper state of repair so 
as it existed prior to amendment. State ex as to serve the purpose intended. State ex 
rel, Morgan v. Board of Examiners, 131 rel. Morgan v. Board of Examiners, 131 
M 188, 309 P 2d 336, specifically overrul- M 188, 309 P 2d 336, specifically overrul- 
ing Bryant v. Board of Examiners, 130 M_ ing Bryant v. Board of Examiners, 130 M 
512, 305 P 2d 340. (Dissenting opinion, 512, 305 P 2d 340. (Dissenting opinion, 
131 M 188, 309 P 2d 336, 341.) 131 M 188, 309 P 2d 336, 341.) 


78-744. Moneys deposited in sinking fund. To provide for the pay- 
ment of the interest and principal of the bonds, indentures and/or notes 
authorized by this act, all the sums of money hereinbefore dedicated and 
appropriated to the payment of the principal and interest of said bonds, 
indentures and/or notes and the reconstruction, improvement, remodeling, 
repair and furnishing of said capitol building shall be paid and deposited 
in the sinking fund in the state treasury. 

History: En. Sec. 8, Ch. 257, L. 1963. 


78-745. Budget act inapplicable. The appropriation herein provided 
for shall be deemed and held valid notwithstanding the provisions of 
the budget act. 

History: En. Sec. 9, Ch. 257, L. 1963. 


78-746. Consultation as to legislative areas. The state board of ex- 
aminers shall consult with the members of the legislative council as to 
plans for remodeling the legislative areas of the building. 

History: En. Sec. 10, Ch. 257, L. 1963. 
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CHAPTER 8 


GOVERNOR’S QUARTERS 


(Repealed—Section 242, Chapter 147, Laws of 1963; 
Section 33, Chapter 271, Laws of 1963) 


78-801 to 78-818. Repealed. 


Repeal lating to the governor’s quarters, were re- 
These sections (Secs. 1 to 9, Ch. 77, L. pealed by Sec. 242, Ch. 147, Laws 1963; 
1953; Sees. 1 to 9, Ch. 277, L. 1955), re- See. 33, Ch. 271, Laws 1963. 


CHAPTER 9 


FUTURE BUILDING NEEDS 
(Repealed—Section 33, Chapter 271, Laws of 1963) 


78-901 to 78-909. Repealed. 


Repeal were repealed by Sec. 33, Ch. 271, L. 1963. 
These sections (Sees. 1 to 9, Ch. 279, L. Section 78-908 was also repealed by Sec. 
1955), relating to future building needs, 242, Ch. 147, L. 1963. 


CHAPTER 10 
UNEMPLOYMENT COMPENSATION COMMISSION BUILDING 


Section 78-1001. Bond issue authorized for erection of unemployment compensation 

commission building. 

78-1002. Architect—employment—construction and design. 

78-1003. Bids—contractor’s bond. 

78-1004. Amount of bonds authorized. 

78-1005. Interest rate—term—other provisions of bonds. 

78-1006. Sale of bonds—registration. 

78-1007. Payment of principal and interest. 

78-1008. Unemployment compensation commission building interest and sink- 
ing fund. 

78-1009. Purchase of bonds by board of land commissioners. 

78-1010. Budget act not applicable. 


78-1001. Bond issue authorized for erection of unemployment com- 
pensation commission building. The state board of examiners of the state 
of Montana is hereby authorized to issue and sell bonds for the purpose 
of erecting an unemployment compensation commission building as an 
adjunct to the state capitol building at Helena, Montana, and for the pur- 
pose of landscaping and paving around said building, said building to be 
erected upon a site upon the present capitol building grounds, adjacent 
to the capitol buildings, namely lots 9 through 24, inclusive, in block 20 
of the Corbin Addition to the City of Helena, County of Lewis and Clark, 
Helena, Montana. 

History: En. Sec. 1, Ch. 196, L. 1959. 


78-1002. Architect — employment — construction and design. Upon 
the sale of the bonds, the state board of examiners is hereby empowered 
and directed to employ an architect to prepare plans and specifications, 
and to proceed with the erection of a building of suitable construction and 
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design for use aS an unemployment compensation commission building 
within the limitations prescribed by the United States bureau of employ- 
ment security and the United States secretary of labor. 

History: En. Sec. 2, Ch. 196, L. 1959. 


78-1003. Bids—contractor’s bond. The state board of examiners shall 
eall for bids for the construction of said building and for the landscaping 
and paving around it, and let contracts for the same, all in accordance 
with the laws of the state of Montana. Said board shall require the con- 
tractor to give bond to the state of Montana in such amount as the board 
may determine, conditioned for the faithful performance of his duties and 
contracts. 

History: En. Sec. 3, Ch. 196, L. 1959. 


78-1004. Amount of bonds authorized. The aggregate amount of 
bonds authorized by this act for the purpose herein expressed shall not 
exceed the sum of six hundred thousand dollars ($600,000). 

History: En. Sec. 4, Ch. 196, L. 1959. 


78-1005. Interest rate —- term -— other provisions of bonds. Bonds 
issued and sold by the state board of examiners under authority of this act 
shall bear interest at a rate not exceeding five per cent (5%) per annum, 
payable semiannually. They shall be either amortization or serial bonds, 
shall bear such date as the state board of examiners shall prescribe, and 
shall be payable over such period of years, not exceeding twenty (20), as 
said board may specify. All bonds shall be optional and redeemable five 
(5) years after the date of issue and on any interest payment date there- 
after, at the option of the state board of examiners. Said bonds shall be 
in such denominations and sums and shall contain such recitals as the 
state board of examiners may determine, shall be signed by the governor, 
the attorney general, and the secretary of state as members of said board, 
and shall be paid at the office of the state treasurer of the state of Mon- 
tana. The coupons attached to said bonds may bear the facsimile signa- 
ture of the members of said board. 


History: En. Sec. 5, Ch. 196, L. 1959. Cross-Reference 
Faesimile signatures of public officials, 
secs. 59-1301 to 59-1306. 


78-1006. Sale of bonds—registration. Said bonds shall be sold by the 
state board of examiners at such time, in such manner, and in such amounts 
as the board shall deem best to carry out the provisions of this act; pro- 
vided that none of such bonds shall be sold for less than par, plus accrued 
interest to the date of delivery of the bonds. Hach of said bonds shall be 
registered before delivery with the state treasurer of the state of Montana, 
who shall keep accurate accounts of payments of interest and principal 
upon said bonds. 

History: En. Sec. 6, Ch. 196, L. 1959. 


78-1007. Payment of principal and interest. The principal and in- 
terest of the bonds authorized by this act shall be payable out of the fol- 
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lowing funds and from them only: All money credited to this state’s 
account in the unemployment trust fund by the secretary of the treasury of 
the United States of America pursuant to section 903 of the Social Security 
Act, as amended, and all money received from the United States secretary 
of labor and authorized for payment to provide office space for the central 
offices of the unemployment compensation commission at Helena, Mon- 
tana, immediately following occupancy of said building upon completion 
of erection, pursuant to title IJI of the Social Security Act, as amended, 
shall be, and the same is hereby perpetually dedicated and appropriated 
for the payment of the principal and interest of the bonds provided for by 
this act to the extent said money may be sufficient to pay the same; pro- 
vided said bonds shall be issued and sold by said state board of examiners 
as herein provided only for the total sum or amount necessary to be raised 
in excess of such total of all balances or sums that may be accrued and 
available from said sources for erection of said building a total of six 
hundred thousand dollars ($600,000). 


History: En. Sec. 7, Ch. 196, L. 1959. as amended, referred to in this section, 
‘ is compiled in the United States Code as 
Compiler’s Note Tit. 42, sec. 903. Title III is compiled as 


Section 903 of the Social Security Act, Tit. 42, sees. 501 to 503. 


78-1008. Unemployment compensation commission building interest 
and sinking fund. To provide for the payment of the interest and prin- 
cipal of the bonds authorized by this act, there is hereby created a special 
fund to be known as the unemployment compensation commission build- 
ing interest and sinking fund, into which fund shall be paid all the sums 
of money hereinbefore dedicated and appropriated to the payment of the 
principal and interest of said bonds and the erection of said building includ- 
ing the landscaping and paving around it. 

History: En. Sec. 8, Ch. 196, L. 1959. 


78-1009. Purchase of bonds by board of land commissioners. The 
state board of land commissioners is hereby authorized to purchase the 
bonds provided for by this act with moneys from the long term invest- 
ment fund notwithstanding the provisions of sections 81-1001 and 81-1006. 

History: En. Sec. 9, Ch. 196, I. 1959. 


78-1010. Budget act not applicable. The appropriation herein pro- 
vided for shall be deemed and held valid notwithstanding the provisions of 
the budget act. 

History: En. Sec. 10, Ch. 196, L. 1959. 


CHAPTER 11 
INSURANCE ON STATE BUILDINGS 


Section 78-1101. Insurance on state buildings—use of proceeds. 


78-1101. Insurance on state buildings—use of proceeds. (1) Moneys 
received by the state as indemnification for damage to state buildings, 
except buildings procured by the state highway commission by purchase 
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or condemnation for right of way purposes, shall be deposited in the bond 
proceeds and insurance clearance fund. These moneys may only be: 


(a) Used to repair the damaged property, or 


(b) Used to replace the damaged property, subject to the limitations 
in subsection (2) of this section, or 

(c) Transferred to the fund and account from which the premiums 
were paid on the policy covering the building. Moneys transferred in this 
manner may not be spent by the institution or agency having custody of 
the damaged property, but shall be available for future legislative appro- 
priation. If the moneys are not spent or committed within two (2) years 
from the time they are received, they shall automatically revert to the 
fund and account from which the premiums were paid. 


(2) If an insured building is totally destroyed or so badly damaged 
that repair is impractical, the governing board or officer responsible for 
the building may authorize any moneys received by the state as indemni- 
fication for property damage to be used to replace the building only if 
the proposed replacement is designed to be used for the same general 
purposes as the damaged or destroyed building. If the governing board 
or officer determines that the building should not be replaced, any moneys 
received by the state as indemnification for property damage over and 
above any outstanding debt on the building shall be transferred as pro- 
vided in subparagraph (c) of subsection (1) of this section. 

History: En. Sec. 1, Ch. 110, L. 1963. 
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TITLE 79 


STATE FINANCE 


General fiscal duties of state auditor, 79-101 to 79-110. 

General fiscal duties of state treasurer, 79-201 to 79-210. 

State depository board—deposit and investment of state funds, 79-301 to 
79-306. 

Treasury fund structure (79-401 to 79-408 Repealed), 79-409 to 79-416. 

State horticultural revolving fund—revolving funds of department of agri- 
culture, Repealed—Section 242, Chapter 147, Laws of 1968. 

Perpetual appropriations for support of state institutions—contingent 
revolving accounts, 79-601 to 79-604. 

Taylor Grazing Act moneys—disposal of, 79-701 to 79-703. 

Miscellaneous powers and duties of state treasurer—suspension, 79-801 to 
79-813. 

Expenditures by state departments in excess of income prohibited, 79-901 
to 79-904. 

State Budget Act, 79-1001 to 79-1019. 

Purchase of state general fund warrants with land board funds—notice to 
board of bond sales, 79-1101 to 79-1105. 

Montana trust and legacy fund—unified investment plan, 79-1201 to 79-1216. 

Postwar planning and construction reserve fund, Repealed—Section 1, 
Chapter 55, Laws of 1959. 

Investment income of state institutions, 79-1401 to 79-1405. 

Payment of interest on land grant warrants—disposal of fines—venue of 
actions—violating 1909 land act a felony, 79-1501 to 79-1504. 

Indian welfare funds—administration, 79-1601 to 79-1603. 

Bonds of state and taxing units—amortization preferred—fiscal agencies for 
payment, 79-1701 to 79-1713. 

General refunding act applicable to all outstanding bonds, 79-1801 to 
79-1805. 

Revenue Bond Refinancing Act of 1937, 79-1901 to 79-1916. 

Bond Validating Act, 79-2001 to 79-2004. 

Flood control funds—disposal, 79-2101, 79-2102. 

Long-range building program bonds, 79-2201 to 79-2205. 


NOTE.—Some legislation relating to the issue, sale and payment of certain bonds of 
the state of Montana has been omitted from this code as not being permanent and 
general in nature. These laws are listed in the following table: 


Year and Chapter Relating To 
1930; Cl 3 URS Sete aes ee ee Tuberculosis sanitarium revenue bonds 
104.1 ,Ch.i2420 5. 4 eee ee U2 aoe a Insane asylum funding revenue bonds 
19435: Chi 12 alee eee ewe ee ates. Refunding the funding bonds of 1933 
1945, Chs. 39, 149, 163, 174._______-_ Debentures under Highway Anticipation 
Debenture Act of 1945 
1945,/Ch. 18222 snoesee. DEM ORE A SEN Montana state hospital bonds 
1047 Ch AOS Mere oo eee ee eee State insane hospital bonds 
194.7 Oly 240 (ee ee ee See es University of Montana building bonds 
1949 Ch. SS 25224 Sees see eee University of Montana building bonds 
1053, Ol. 246 eee ee eee we ee State insane hospital bonds 
CHAPTER 1 


GENERAL FISCAL DUTIES OF STATE AUDITOR 


Section 79-101. State auditor—general fisea] duties. 
79-102. Certificate of settlement. 
79-103. Repealed, 
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79-104. Order in which warrants must be drawn. 
79-105. Proceedings against defaulters. 

79-106. State auditor to have access to offices. 
79-107. Official bond. 

79-108. Cancellation of unclaimed state errant 
79-109. Issuance of duplicate warrant. 

79-110. Auditor ex officio investment commissioner, 


79-101. (151) State auditor—general fiscal duties. It is the duty of the 
state auditor: 


1. To superintend the fiscal concerns of the state. 


2. To report to the governor, on the first Monday of November next 
preceding each regular session of the legislative assembly, a statement of 
funds of the state, its revenues, of the public expenditures during the two 
preceding fiscal years, together with a detailed estimate of the expenditures 
to be defrayed from the treasury for the two ensuing fiscal years, specifying 
therein each object of expenditure, and distinguishing between such as are 
provided for by permanent or temporary appropriation, and such as must 
be provided for by a new statute, and suggesting the means from which 
such expenditures are to be defrayed, and to make a semiannual report to 
the governor, as provided in section 59-705. 

3. To accompany his biennial reports with tabular statements, showing: 
first, the amount of each appropriation for the two preceding fiscal years, 
the amount expended, and the balance, if any; second, the amount of rev- 
enue chargeable to each county for such years, the amount paid, and the 
amount unpaid or due therefrom. 

4. When requested, to give information in writing to either house of 
the legislative assembly relpiing to the fiscal affairs of the state or the 
duties of his office. 

5. To suggest plans for the improvement and management of the public 
revenues, 

6. To keep and state all accounts in which the state is interested. 

7. To keep an account of all warrants drawn upon the treasurer, and 
a separate account under the head of each specific appropriation, showing 
at all times the unexpended balance of such appropriation. 

8. To keep an account between the state and the state treasurer, and 
therein charge the state treasurer with the balance in the treasury when 
he. came into office, and with all moneys, received by him, and credit him 
with all warrants drawn on and paid by him. 

9. To keep a register of warrants, showing the fund upon which they 
are drawn, the number, in whose favor, for what service, the appropria- 
tion applicable to the payment thereof, when the liability accrued, and a 
receipt from the person to whom the warrant is delivered. 

10. To audit all claims against the state in cases where there are suffi- 
cient provisions of law for the payment thereof. 

11. To examine and settle the accounts of all persons indebted to the 
state, and certify the amount to the treasurer, and, upon presentation and 
filing of the treasurer’s receipt therefor, to give such person a discharge 
and charge the treasurer therewith. 
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12. In his discretion to require any person presenting an account for 
settlement to be sworn before him, and to answer, orally or in writing, as 
to any facts relating to it. 


13. To require all persons who have received any moneys belonging 
to the state, and have not accounted therefor, to settle their accounts. 


14. In his discretion to inspect the books of any persons charged with 
the receipt, safekeeping, or disbursement of public moneys. 


15. In his discretion to require all persons who have received moneys 
or securities, or have had the disposition or management of any property 
of the state of which an account is kept in his office, to render statements 
thereof to him; and all such persons must render statements at such times 
and in such form as he may require. 


16. To direct and superintend the collection of all moneys due the 
state, and institute suits in its name for all official delinquencies in relation 
to the assessment, collection, and payment of the revenue, and against 
persons who by any means have become possessed of public money or 
property, and failed to pay over or deliver the same, and against all debtors 
of the state; of which suits the courts of the county in which the seat of 
government may be located have jurisdiction, without regard to the resi- 
dence of the defendants. 


17. To draw warrants on the state treasurer for the payment of moneys 
directed by law to be paid out of the treasury; but no warrant must be 
drawn unless authorized by law, and upon an unexhausted specific appro- 
priation provided by law to meet the same. Every warrant must be drawn 
upon the fund out of which it is payable, and specify the service for which 
it is drawn, when the lability accrued, and the specific appropriation 
applicable to the payment thereof. 


18. To furnish the state treasurer with a list of warrants drawn upon 
the treasury, specifying the amount and number of each warrant, and the 
name of the person in whose favor it is drawn. 


19. To procure and have printed all state licenses, and to sign the same 
and furnish the state treasurer with such licenses and charge him with the 
same. 


20. To authenticate with his official seal all drafts and warrants drawn 
by him, and all copies of papers issued from his office. 


21. To collect and pay into the state treasury all fees received by him. 
22. To perform such other duties as are prescribed by law. 


History: En. Sec. 420, Pol. ©. 1895; 
re-en. Sec. 170, Rev. C. 1907; re-en. Sec. 
151, R. C. M. 1921. Cal. Pol. C. Sec. 433. 


Cross-References 


Control of state fire marshal, sec. 82- 
1201. 

Examination of books of revenue of- 
ficer, sec. 84-4403. 

Insurance commissioner ex officio, sec. 
40-2701. 

Investment commissioner ex officio, secs. 
15-2001, 79-110. 


References 

State v. State Board of Examiners, 59 
M 557, 567, 197 P 988; Porter v. Hartley, 
67 M 244, 251, 216 P 344. 


Collateral References 

States€73. 

81 C.J.S. States § 63. 

49 Am. Jur. 267, States, Territories and 
Dependencies, § 55. 
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79-102. (152) Certificate of settlement. The certificate mentioned in 
subdivision 11, of section 79-101, must show by whom the payment is to be 
made; the amount thereof, and the fund into which it is to be paid, and 
must be numbered in order, beginning with number 1 at the commencement 
of each fiscal year. 


History: En. Sec. 421, Pol. C. 1895; Collateral References 
re-en. Sec. 171, Rev. C. 1907; re-en. Sec. StatesG122. 
152, R. C. M. 1921. Cal. Pol. C. Sec, 434. 81 C.J.8. States § 154. 


79-103. (153) Repealed—Chapter 147, Laws of 1963. 


Repeal relating to the school fund, was repealed 
This section (See. 422, Pol. C. 1895), by Sec. 242, Ch. 147, Laws 1963. 


79-104. (154) Order in which warrants must be drawn. All warrants 
for claims which have been audited by the state controller and filed in 
his office must be drawn in the order in which they are transmitted to 
him by the controller. | 


History: En. Sec. 423, Pol. C. 1895; Collateral References 
re-en. Sec. 173, Rev. C. 1907; re-en. Sec. StatesC138. 
154, R. C. M. 1921; amd. Sec. 5, Ch. 97, 81 C.J.S. States § 170. 


L. 1961. Cal. Pol. C. Sec. 436. 


79-105. (155) Proceedings against defaulters. Whenever any person 
has received moneys, or has money or other personal property which belongs 
to the state by escheat or otherwise, or has been entrusted with the collec- 
tion, management, or disbursement of any moneys, bonds, or interest accru- 
ing therefrom, belonging to or held in trust by the state, and fails to render 
an account thereof to, and make settlement with, the state auditor within 
the time prescribed by law, or when no particular time is specified, fails 
to render such account and make settlement, or who fails to pay into the 
state treasury any moneys belonging to the state, upon being required so 
to do by the state auditor, within twenty days after such requisition, the 
state auditor must state an account with such person, charging twenty-five 
per cent damages, and interest at the rate of ten per cent per annum from 
the time of the failure; a copy of which account in any suit therein is prima 
facie evidence of the things therein stated; but in case the state auditor 
cannot, for want of information, state an account, he may in any action 
brought by him aver that fact, and allege generally the amount of money or 
other property which is due to or which belongs to the state. 


History: En. Sec. 424, Pol. C. 1895; Collateral References 
re-en. Sec. 174, Rev. C. 1907; re-en. Sec. StatesG>122. 
155, R. C. M. 1921. Cal. Pol. C. Sec. 437. 81 O.J.8. States § 154. 


79-106. (156) State auditor to have access to offices. The state audi- 
tor shall have access to all offices of the state for the inspection of such 
books, papers, and accounts thereof as may concern his duties. 


History: En. Sec. 426, Pol. C. 1895; Collateral References 
re-en. Sec. 176, Rev. C. 1907; re-en. Sec. StatesG=73. 
156, R. C. M. 1921. 81 C.J.S. States § 63. 


79-107. (157) Official bond. The state auditor must execute an official 
bond in the sum of ten thousand dollars. 
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History: En. Sec. 427, Pol. C. 1895; Collateral References 
re-en. Sec. 177, Rev. C. 1907; re-en. Sec. States@>48. 
157, R. C. M. 1921. Cal. Pol. C. Sec. 442. 81 O.J.S. States § 76. 


79-108. (158) Cancellation of unclaimed state warrants. The state au- 
ditor shall cause to be plainly stamped the words “canceled because not 
claimed” upon any warrant issued by him, the owner of which may not have 
been found within six months after the date of the issue of such warrant, 
which cancellation shall be by stamp across the face of such warrant in red 
ink, and shall show the date of such cancellation. Such canceled warrant 
shall also be filed in a special place or file in the office of the state auditor, 
properly indexed, and shall be separated according to the designated funds 
shown thereon. The register of warrants in the office of the state auditor, 
showing the issue of such warrant, shall show the cancellation of such 
warrant, and the date thereof, and the proper warrant account shall be 
charged therewith. Should a person subsequently claim such warrant the 
state auditor shall, upon a satisfactory showing that such person is the 
holder of the claim, and is entitled to receive the warrant, issue a lieu 
warrant to such owner, in the same amount and upon the same fund as that 
for which the original warrant was drawn, and shall enter such lieu warrant 
upon the warrant register in the usual manner, and note upon the canceled 
warrant the date of the issue of such lieu warrant. 


History: En. Sec. 1, Ch. 80, L. 1907; Collateral References 
Sec. 178, Rev. C. 1907; re-en. Sec. 158, States6>138. 
R. C. M. 1921. 81 C.J.S. States § 170. 


79-109. (159) Issuance of duplicate warrant. The state auditor is here- 
by empowered and authorized to issue a duplicate warrant whenever any 
warrant drawn by him upon the treasurer of the state of Montana shall have 
been lost or destroyed. This duplicate warrant must be in the same form 
as the original, except that it must have plainly printed across its face the 
word “duplicate,” and no such warrant shall be issued or delivered by the 
state auditor, except the person entitled to receive the same shall deposit 
with the state auditor a bond in double the amount for which the duplicate 
warrant is issued, conditioned to save the state of Montana, and its officers, 
harmless on account of the issuance of said duplicate warrant. 


History: En. Sec. 1, Ch. 19, L. 1909; 
re-en. Sec. 159, R. C. M. 1921. 


79-110. (160) Auditor ex officio investment commissioner. The state 
auditor is ex officio investment commissioner, and his powers and duties as 
such officer are defined by sections 66-2001 to 66-2026. 


History: New section recommended by Ch. 251, Laws 1961. For new provisions, 


code commissioner, 1921. see secs. 15-2001 to 15-2005. 
Compiler’s Note Collateral References 
Sections 66-2001 to 66-2026, referred to StatesC73. 


in this section, were repealed by Sec. 28, 81 C.S-S. States § 63. 
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CHAPTER 2 


GENERAL FISCAL DUTIES OF STATE TREASURER 


Section 79-201. State treasurer—general fiscal duties. 
79-202. State moneys, how expended by treasurer. 
79-203. Duty of state treasurer to distribute forest reserve money. 
79-204. Apportionment of forest reserve funds among counties. 
79-205. Per cent allotted to general fund and common school fund. 
79-206. Correction of errors in apportionment. 
79-207. Repealed. 
79-208. Registry and interest on state warrants. 
79-209. Act not to apply to land grant warrants. 
79-210. Fiscal officer for receipt of federal grants. 


79-201. (174) State treasurer—general fiscal duties. It is the duty of 
the state treasurer: 

1. To receive and keep all moneys belonging to the state, and not 
required to be received and kept by some other person. 

2. To file and keep the certificates of the state auditor delivered to 
him when moneys are paid into the treasury. 

3. To deliver to each person paying money into the treasury and to 
the state auditor and state controller a duplicate receipt showing the 
amount, the sources from which the money accrued, and the funds and 
accounts into which it is paid, which receipts must be numbered in order, 
beginning with number one at the commencement of each fiscal year. 

4. To pay warrants out of the funds upon and in the order in which 
they are drawn. 

). Upon payment of any warrant, to take upon the back thereof the 
receipt of the person to whom it is paid, and file and preserve the same. 

6. To keep an account of all moneys received and disbursed. 


ry 


i. To keep separate accounts of the different funds. 

8. To report to the state controller, on the last day of each month, 
the amount disbursed for the redemption of bonds and in payment of 
warrants during the month; which report must show the funds out of 
which they were paid, and the balance of cash on hand in the treasury 
to the credit of each fund. 

9. At the request of either house of the legislative assembly, or of 
any committee thereof, to give information in writing as to the condition 
of the treasury, or upon any subject relating to the duties of his office. 

10. To report to the governor at the time prescribed in section 59-702 
of this code the exact balance in the treasury to the credit of the state, 
with a summary of the receipts and payments of the treasury during the 
two preceding fiscal years; and to make a semiannual report to the gov- 
ernor as provided in section 59-705. 

11. To authenticate with his official seal all writings and papers issued 
from his office. 

12. To discharge such other duties as may be imposed upon him by law. 


History: En. Sec. 440, Pol. C. 1895; Compiler’s Note 
re-en. Sec. 179, Rev. C. 1907; re-en. Sec. Section 59-702, referred to in subsection 
174, R. C. M. 1921; amd. Sec. 8, Ch. 147, 10 of this section, was repealed by See. 
L. 1963. Cal, Pol. C. Sec. 452, 14, Ch. 80, Laws 1961. 
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Cross-References Liability of publie officer or his bond 

Deputy, appointment, sec. 82-601. for loss of public funds due to insolvency 

Salary, sec. 25-501. of bank in which they were deposited. 93 

ALR 819 and 155 ALR 436. 

Collateral References Mandamus to compel payment of war- 

StatesG>73. rant. 98 ALR 442. 

81 O.J.S. States § 65. Liability of sureties on official bonds 

49 Am. Jur. 266, States, Territories and for profits realized by principal from use 
Dependencies, § 54. pw eee of public funds. 104 ALR 


79-202. (193) State moneys, how expended by treasurer. No moneys 
received by the state treasurer shall be paid out by him except upon 
state warrant issued by the state auditor, and the state auditor shall not 
issue his warrant upon the state treasurer save by virtue of unexhausted 
appropriation therefor made by the legislative assembly, and after the 
presentation to him of a claim duly approved by the state controller, save 
and except for salaries and compensation of officers fixed by law; pro- 
vided, however, that nothing in this act contained shall require an ap- 
propriation by the legislature for the administering of any specific trust 
funds administered by any state board, commission or department. 


History: En. Sec. 2, Ch. 112, L. 1921; Collateral References 
re-en. Sec. 193, R. C. M. 1921; amd. Sec. States€-130, 136. 


6, Ch. 97, L. 1961. 81 C.J.S. States §§ 160, 168. 
42 Am. Jur. 744, Public Funds, § 42. 


79-203. (175) Duty of state treasurer to distribute forest reserve 
money. The state treasurer, for the purpose of carrying out the provisions 
of an act of Congress of May 23, 1908, 35 United States Statutes at Large, 
p. 260, and all acts subsequent thereto, shall divide and distribute all forest 
reserve moneys received by the state of Montana thereunder, to and among 
the several counties entitled thereto, and pay the same to the several county 
treasurers of such counties aia thirty days after receiving same, as 
directed by the state auditor. 


History: En. Sec. 1, Ch. 26, L. 1915; Collateral References 
re-en. Sec. 175, R. C. M. 1921. Woods and Forests¢—8. 


81 C.J.S. States § 65; 98 C.J.S. Woods 


i 7’ 
Compiler’s Note and Forests § 11. 


The act of Congress of May 23, 1908, 
referred to in this section, is compiled in 
the United States Code as Tit. 16, sec. 500. 


79-204. (176) Apportionment of forest reserve funds among counties. 
The state auditor shall apportion said forest reserve funds between the 
several counties as follows, to wit: 


All funds received from each forest reserve shall be apportioned be- 
tween the counties in which such forest reserve is situated in proportion 
to the acreage of such forest reserve in each county, and the state treasurer 
shall pay the several amounts so apportioned to the respective counties. 


History: En. Sec. 2, Ch. 26, L. 1915; 
re-en. Sec. 176, R. C. M. 1921. 


79-205. (177) Per cent allotted to general fund and common school 
fund. The forest reserve funds so apportioned to each county shall be 
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apportioned by the county treasurer in each county between the several 
funds as follows: 


To the general road fund, sixty-six and two-thirds per cent of the total 
amount received. To the common school fund thirty-three and one-third 
per cent of the total sum received. Provided, that in counties wherein 
special road districts have been created according to law the board of 
county commissioners shall distribute a proportionate share of the 662/, 
per cent of the total amount received for the general road fund, to such 
special road district or districts within the county based upon the per- 
eentage that the total area of such road district bears to the total area of the 
entire county. 


History: En. Sec. 3, Ch. 26, L. 1915; Collateral References 
re-en. Sec. 177, R. C. M. 1921; amd. Sec. Counties€161. 
1, Ch. 66, L. 1931. 20 C.J.S. Counties § 231. 


79-206. (178) Correction of errors in apportionment. In the event of 
any error or errors heretofore or hereafter made in the apportionment or 
distribution of said forest reserve funds, such error or errors shall be 
corrected by the state auditor and state treasurer, equalizing future pay- 
ments to the several counties so that the total proportionate sum received 
by each county shall be as fixed in section 79-204. 


History: En. Sec. 4, Ch. 26, L. 1915; Collateral References 
re-en. Sec. 178, R. C. M. 1921. Woods and Forests¢=8. 


98 C.J.S. Woods and Forests § 11. 


79-207. (179) Repealed—Chapter 147, Laws of 1963. 


Repeal defining the general fund, was repealed by 
This section (Sec. 441, Pol. C. 1895), See. 242, Ch. 147, Laws 1963. 


79-208. (180) Registry and interest on state warrants. It is the duty 
of the state treasurer on the presentation of state warrants, regularly is- 
sued, to pay the same out of any funds available for such payments, and in 
the event there are no funds available for such payment, he must register 
each warrant in a book or register to be kept for the purpose, entering 
the date of issue, date of registration, name in whose favor warrant is 
drawn, the number and amount thereof, and he shall endorse on each 
warrant so registered, on its face, “Presented for payment and not paid 
for want of funds and registered in this office this................ dayaotid .tAke ; 
inserting the date of registration, and he shall affix his signature as such 
treasurer thereto; and all warrants so registered and endorsed on and 
after March first, 1927, shall bear interest at the rate of four per cent per 
annum until called for payment, after date of which call interest shall 
cease; and all warrants shall be redeemed and paid in the order of their 
registration and in the manner set forth in section 79-801. 

History: En. Sec. 1, p. 98, L. 1899; re- References 
en. Sec. 181, Rev. C. 1907; amd. Sec. 1, State v. State Board of Examiners, 59 
Ch. 260, L. 1921; amd. Sec. 1, Ch. 6, Ex. wi 557, 567, 197 P 988, 74 M 1, 19, 238 P 
L. 1921; re-en. Sec. 180, R. C. M. 1921; 316, 


amd. Sec. 1, Ch. 159, L. 1923; amd. Sec. 1, 
Ch. 111, L. 1925; amd. Sec. 1, Ch. 2, L. Collateral References 


1927. States€142, 
81 C.J.S. States § 175. 
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79-209. (181) Act not to apply to land grant warrants. Nothing herein 
contained shall be construed to apply to any warrants issued on account of 
any land grant fund, or by virtue of any special act authorizing the issuance 
thereof. 


History: En. Sec. 2, p. 99, L. 1899; 
re-en. Sec. 182, Rev. C. 1907; re-en. Sec. 
181, BR. C. M. 1921, 


79-210. Fiscal officer for receipt of federal grants. The state treasurer 
of the state of Montana is hereby designated as the fiscal officer of the state 
to receive from the United States government, or any of its agencies, any 
and all funds which may be made available as a grant or grants to the state 
of Montana under any act of Congress, or otherwise, for any purpose or use 
whatsoever. The state treasurer is hereby authorized, empowered and di- 
rected, upon receipt of any such fund or funds, to deposit the same in the 
proper fund in the state treasury. 


History: En. Sec. 1, Ch. 119, L. 1949. Collateral References 
StatesG—68., 
81 C.J.S. States § 65. 


CHAPTER 3 


STATE DEPOSITORY BOARD—DEPOSIT AND INVESTMENT OF 
STATE FUNDS 


Section 79-301. State depository board—funds in the hands of the state treasurer. 
79-302. Interest requirements on Montana public funds—federal conformity. 
79-303. Surplus state funds to be invested. 
79-304. State depository board to invest money in state sinking funds. 
79-305. Investment of funds not immediately needed. 
79-306. State treasurer as treasurer of state agencies—deposits of moneys. 


79-301. (182) State depository board—funds in the hands of the state 
treasurer. (1) It shall be the duty of the state treasurer to deposit public 
moneys in his possession and under his control in solvent banks located in 
the state of Montana, except as otherwise provided by law, subject to 
national supervision or state examination, as designated by the state deposi- 
tory board, and no other. The state depository board may require the pay- 
ment of quarter annual interest on daily balances of collected funds at a 
rate to be agreed upon between the depository banks and said state deposi- 
tory board, which rate shall be fixed semiannually: the first rate fixing date 
to be not later than thirty (80) days after the final passage and approval of 
this act; thereafter, the interest rate shall be fixed semiannually during 
the months of July and January of each year. 


(2) No deposits in excess of the amount guaranteed or insured accord- 
ing to law shall be made of state funds by said depository board, or by the 
state treasurer under the direction of said board, unless such bank shall first 
have delivered to the state treasurer or trustee with some solvent bank as 
hereinafter provided, as security therefor, cashier’s check or checks issued 
by the Federal Reserve Bank, bonds of the United States government and 
its dependents, bonds guaranteed by the United States government or its 
dependents, bonds of the Federal Land Banks, bonds and warrants of the 
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state of Montana, bonds and warrants of any county of the state of Montana, 
and bonds of any city, town, or school district of the state of Montana, which 
are a general obligation of such county, city, town or school district, or 
bonds of some good solvent surety company authorized to do business in the 
state of Montana, in at least the amount of such deposits in excess of the 
amount guaranteed or insured according to law, which bonds or security 
shall be first approved by the state depository board; provided, that the 
state depository board may require security in a greater amount than that 
above named; provided, that when negotiable securities are furnished, such 
securities may be placed in trust and the trustees’ receipt may be accepted 
in lieu of the actual securities when such receipt is in favor of the state 
treasurer, his successors in office, and the state of Montana, and the form 
of receipt and the trustees have been approved by the state examiner. 

(3) No deposit of said funds shall be made or permitted to remain in 
any bank unless such bank shall have first been designated as a depository 
by said depository board, nor until the security for the deposit in excess of 
the amount of such deposit guaranteed or insured according to law shall 
have first been deposited with the state treasurer, or placed with a trustee, 
as herein provided, and has been approved by the state depository board. 
All interest paid and collected on deposits shall be by the state treasurer 
credited to the general fund of the state. The state depository board shall 
have the power of directing the withdrawal by the state treasurer of all 
moneys from any bank for any reason. 

(4) When moneys shall have been deposited, under the direction of 
said depository board and in accordance with the law, the treasurer shall 
not be liable for loss on account of any such deposit occurring through 
damage by the elements, or for any other cause or reason occasioned 
through means other than his own neglect, fraud, or dishonorable conduct. 
It shall be the duty of the state treasurer to deposit funds in such banks, 
and in such amounts as may be designated by the state depository board, 
and to withdraw such deposits when instructed so to do by the said board. 
But said state treasurer shall have the authority, either with or without the 
direction of said state depository board, to withdraw all of such deposits, 
or any part thereof, from time to time, to pay and discharge the legal 
obligations of the state, duly presented to him in accordance with the law, 
except as above. Nothing herein shall be construed as limiting or impairing 
the right of the state board of land commissioners to invest public moneys 
in bonds or other securities as otherwise provided by law. 


(5) Any bank pledging securities as provided in this act may at any 
time it deems it advisable or desirable substitute securities for all or any 
part of the securities pledged. The collateral so substituted shall be 
approved by the state depository board at its next official meeting. Such 
securities so substituted shall at the time of substitution be at least 
equal in principal amount to the securities for which substitution is made. 
In the event that the securities so substituted are held in trust, the trustee 
shall, on the same day the substitution is made, forward by registered or 
certified mail to the state treasurer and to the depository bank, a receipt 
specifically describing and identifying both the securities so substituted 
and those released and returned to the depository bank. 
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History: Ap. p. 183, Rev. C. 1907; en. 
Sec. 1, Ch. 129, L. 1909; re-en. Sec. 182, 
R. C. M. 1921; amd. Sec. 1, Ch. 85, L. 
1923; amd. Sec. 1, Ch. 180, L. 1929; amd. 
Sec. 1, Ch. 62, L. 1935; amd. Sec. 1, Ch. 
35, L. 1963. 


Insolvent Banks 


Neither this section, nor sections 6071 
(repealed) and 6803 (repealed), R. C. M. 
1921, requiring state banks to make report 
of their condition to the superintendent of 
banks and conferring upon the superin- 


STATE FINANCE 


the right to examine books of bank, ex- 
pressly or by implication waived the 
state’s preference right over unsecured 
creditors of an insolvent bank to pay- 
ment of its deposits. State ex rel. Rankin 
v. Madison State Bank, 68 M 342, 347, 218 
P 652. 


Collateral References 

DepositariesC=6 et seq. 

26A C.J.S. Depositaries § 8 et seq. 

42 Am. Jur. 724, Public Funds, §11 
et seq. 


tendent of banks visitorial powers with 


79-302. Interest requirements on Montana public funds—federal con- 
formity. The interest requirements on deposits of public funds under the 
laws of the state of Montana or otherwise by county, city and town 
treasurers shall not at any time be in violation of any act of the Congress of 
the United States or of any rule or regulation of the federal reserve system 
or the Federal Deposit Insurance Corporation or any other fiscal agency of 
the United States or created by it, of which the banks of this state generally 
may be members or debtors. 


History: En. Sec. 1, Ch. 104, L. 1937. Collateral References 


DepositariesC—6. 
26A C.J.S. Depositaries § 12 (1). 


79-303. (182.1) Surplus state funds to be invested. The state deposi- 
tory board shall authorize and direct the state treasurer to turn over to the 
state board of land commissioners for investment as part of the short term 
investment fund any surplus cash in his office. All interest received as a 
result of such investment shall be credited to the general fund of the state 
of Montana. 


History: En. Sec. 1, Ch. 64, L. 1935; 
amd. Sec. 1, Ch. 81, L. 1937; amd. Sec. 4, 
Ch. 176, L. 1953. 


Collateral References 


StatesG—124. 
81 C.J.S. States §§ 65, 155. 


79-304. State depository board to invest money in state sinking funds. 
Whenever there is any money in the sinking fund for any state bonds or 
other obligations issued by the state of Montana or any agencies thereof, 
either now existing or hereafter created and established, which is not re- 
quired for the immediate payment of principal or interest of any state 
bonds or other obligations issued by the state of Montana or any agencies 
thereof, or which cannot be used for the payment and redemption of such 
bonds or obligations outstanding because of the same not being then 
redeemable under the option provisions contained therein, the state de- 
pository board is hereby directed and empowered to cause the same to be 
invested by the state board of land commissioners as part of the short 
term investment fund; provided, however, that none of such moneys will 
be invested in bonds or securities except as will be called in and paid at 
least fifteen (15) days prior to the time such moneys are required for 
payment of principal and interest, or the time when such moneys can be 
used for such purpose because of the optional date provided for in the 
bonds or obligations having arrived. 
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History: En. Sec. 1, Ch. 68, L. 1941; 
amd. Sec. 1, Ch. 101, L. 1945; amd. Sec. 


79-305. (270) Investment of funds not immediately needed. The state 
board of examiners is hereby directed and empowered to cause to be in- 
vested as part of the long term investment fund or the short term invest- 
ment fund, depending upon when the principal of such funds may be 
required, all funds under their direction and control not immediately 
needed. 


History: En. Sec. 1, Ch. 1, L. 1921; 
re-en. Sec. 270, R. C. M. 1921; amd. Sec. 
1, Ch. 122, L. 1925; amd. Sec. 6, Ch. 176, 


5, Ch. 176, L. 1953; amd. Sec. 10, Ch. 147, 
L. 1963. 


Collateral References 


StatesG-124. 
81 C.J.S. States § 155. 


L. 1953. 
79-306. (192) State treasurer as treasurer of state agencies—deposits 
of moneys. (1) The state treasurer is hereby designated the treasurer 


of each and every state board, commission, bureau, department and state 
institution, now existing or hereafter to be created or established. All 
departments of the state government located at the capitol shall deposit 
with the state treasurer daily all moneys, credits, evidences of indebtedness 
and securities received. 


(2) All state boards, commissions, bureaus, departments and state in- 
stitutions not located in the capitol shall deposit daily all moneys, credits, 
evidences of indebtedness and securities in banks located in the city or 
town in which such boards, commissions, bureaus, departments and state 
institutions are situated, provided there is a qualified bank in such city 
or town, to be designated by the state treasurer with the approval of the 
state depository board, or with the state treasurer. Such banks shall 
furnish indemnifying bonds or pledge securities in amounts sufficient to 
eover all such deposits at all times, and such deposits shall be made in 
the name of the state treasurer, and shall be subject to withdrawal at 
his option, and such deposits shall draw interest as other state moneys. 
Indemnifying bonds and pledged securities shall be subject to the approval 
of the state depository board. 


History: En. Sec. 1, Ch. 112, L. 1921; 
re-en. Sec. 192, R. C. M. 1921; amd. Sec. 
1, Ch. 157, L. 1931; amd. Sec. 9, Ch. 147, 
L. 1963. 


State Board of Education 


Nothing contained in this section or sec- 
tions 79-601 and 79-603, relative to the 
duties of the state treasurer and state 


State Board of Education, 92 M 321, 328, 
13 P 2d 225. 


References 


Carey v. MeFatridge, 115 M 278, 293, 
142 P 2d 329. 


Collateral References 
Depositaries©—6-9; States¢73. 


boards, is out of harmony with chapter 94, 
Laws of 1929 (since repealed), concern- 
ing power of state board of education to 
erect and operate dormitories. Barbour v. 


26A C.J.S. Depositaries §§ 7, 8, 11; 81 
C.J.8. States § 65. 
42 Am. Jur. 721, Public Funds, § 7. 


CHAPTER 4 
TREASURY FUND STRUCTURE 


Section 79-401 to 79-408. Repealed. 
79-409. Title and purpose of act. 
79-410. Fund structure. 
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79-411. Previous definitions of funds—future provisions for segregation of 
moneys. 

79-412. Additional accounts authorized. 

79-413. Creation and abolition of new accounts. 

79-414. Maintenance of fund and account records—accounting procedures. 

79-415. Appropriation and disbursement of moneys from the treasury. 

79-416. Special funds abolished—transfer to general fund. 


79-401 to 79-408. (198.1 to 198.8) Repealed—Chapter 147, Laws of 1963. 


Repeal controlling fund accounts, were repealed 


These sections (Sees. 1 to 8, Ch. 110, L. by See. 242, Ch. 147, Laws 1963. 
1923; Sec. 1, Ch. 157, L. 1947), relating to 


79-409. Title and purpose of act. This act may be cited as the “Treas- 
ury Fund Structure Act.” The purpose of this act is to simplify the 
accounting system and treasury fund structure of the state, to make 
possible the full utilization of modern accounting methods, to provide the 
legislative assembly with a greater measure of control over public moneys, 
and to enable the financial records of the state to accurately reflect gov- 
ernmental costs and revenues. 

History: En. Sec. 1, Ch. 147, L. 1963. 


79-410. Fund structure. There are in the state treasury only the 
following funds: 


(1) General fund. The general fund consists of all moneys deposited 
in the state treasury which are available to defray the general costs of 
state government and which do not fall into one of the categories enumer- 
ated below. 


(2) Harmarked revenue fund. The earmarked revenue fund consists 
of moneys from state sources deposited in the state treasury which are 
specifically earmarked by law for the purpose of defraying the costs of a 
particular agency, program, or function of state government. 


(3) Sinking fund. The sinking fund consists of moneys deposited 
in the state treasury for the payment of principal and interest, and the 
accumulation of reserves for bonded or other indebtedness. 


(4) Federal and private revenue fund. The federal and private rev- 
enue fund consists of all expendable moneys deposited in the state treasury 
from federal or private sources, including trust income, which are to be 
used for the operation of state government. 


(5) Federal and private grant clearance fund. The federal ee private 
grant clearance fund consists of all expendable moneys deposited in the 
state treasury from federal or private sources, including trust income, 
which the state disburses to persons, associations or units of local gov- 
ernment. When the final disposition of expendable federal or private 
moneys is unknown at the time of receipt, they shall be deposited in the 
federal and private grant clearance fund; but those moneys to be used 
for the operation of state government shall be transferred to the federal 
and private revenue fund prior to disbursement. 

(6) Bond proceeds and insurance clearance fund. The bond proceeds 
and insurance clearance fund consists of 
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(a) Moneys deposited in the state treasury obtained from the sale 
of bonds, certificates of indebtedness or similar obligations. 

(b) Moneys indemnifying the state for loss or damage of property. 

(7) Revolving fund. (a) The revolving fund consists of moneys 
used to 

(i) Defray reimbursable expenditures, and 
(11) Supply working capital for enterprise-type operations. 

(b) An appropriation of a specific amount from the revolving fund 
is not a limitation on total expenditures for the period for which the 
appropriation is made, but is the maximum amount that may be withdrawn 
at any given time. 


(8) Trust and legacy fund. The trust and legacy fund consists of 
moneys deposited in the state treasury which the state administers as a 
trustee pursuant to a law or a trust agreement restricting the use of the 
money for a specified purpose and prohibiting the expenditure of the 
principal for a period of at least five (5) years. 


(9) Ageney fund. The agency fund consists of moneys deposited in 
the state treasury which are held and disbursed by the state as a custodian 
or agent, and includes, but not limited to moneys held for the purpose 
of paying insurance or retirement benefits, moneys arising from lost or 
unclaimed property, and other moneys of a similar nature. 

History: En. Sec. 2, Ch. 147, L. 1963. Collateral References 


StatesG127. 
81 C.J.S. States § 158. 


79-411. Previous definitions of funds—future provisions for segrega- 
tion of moneys. (1) It is the intent of the legislative assembly that the 
definitions in section 79-410 supersede all previous definitions of public 
funds which are inconsistent with the definitions found in this act. 


(2) Any laws enacted in the future, or any contracts entered into in 
the future in pursuance of law, that require the segregation of moneys in 
the state treasury by means of a separate treasury fund, shall be inter- 
preted as permitting the segregation of such moneys by means of a sub- 
fund or account within one of the funds created by section 79-410. 

History: En. Sec. 3, Ch. 147, L. 1963. 


79-412. Additional accounts authorized. The enumeration of treasury 
funds in section 79-410 does not prohibit the state treasurer from es- 
tablishing and maintaining 

(1) Clearance or suspense accounts for the purpose of paying refunds, 
for the purpose of grouping payments from different funds or accounts 
prior to disbursement, or for the purpose of conveniently processing 
receipts before crediting the proper fund. 

(2) Investment funds authorized under the “Unified Investment Plan.” 

History: En. Sec. 4, Ch. 147, L. 1963. 


79-413. Creation and abolition of new accounts. Moneys deposited 
in each fund except the general fund shall be segregated by the state 
controller by specific accounts based on source, function or department. 
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When moneys deposited in the state treasury cannot logically be credited 
to an existing account, or when it is impractical or undesirable for an 
agency of state government to segregate moneys in its own accounts, the 
controller, in his discretion, may create new accounts consistent with the 
definitions in section 79-410; however, the controller shall create as few new 
accounts as practicable. The controller shall periodically examine all ac- 
counts, and shall abolish or consolidate inactive or unnecessary accounts. 
History: En. Sec. 5, Ch. 147, L. 1963. 


79-414. Maintenance of fund and account records—accounting pro- 
cedures. (1) The state treasurer shall record receipts and disbursements 
for treasury funds, and shall maintain fund records in such a manner as 
to reflect the total cash and invested balance of each fund. The state 
treasurer shall also maintain records of individual subfunds within the 
sinking fund, bond proceeds and insurance clearance fund, and trust and 
legacy fund in such a manner as to reflect the total cash and invested 
balance of each subfund. When necessary to meet federal or other require- 
ments that moneys be segregated in the treasury, the state treasurer may 
establish subfunds within any funds listed in section 79-410. 


(2) The state controller shall record receipts and disbursements for 
treasury funds and for accounts within treasury funds, and shall maintain 
records in such a manner as to reflect the total cash and invested balance 
of each fund and each account. The controller shall adopt the necessary 
procedures to insure that interdepartmental or intradepartmental trans- 
fers of money do not result in inflation of figures reflecting total govern- 
mental costs and revenues. 

History: En. Sec. 6, Ch. 147, L. 1963. 


79-415. Appropriation and disbursement of moneys from the treasury. 
(1) Moneys deposited in the general fund, the earmarked revenue fund, 
the revolving fund, and the federal and private revenue fund, with the 
exception of trust income, shall be paid out of the treasury only on appro- 
priation made by law. 

(2) Moneys deposited in the federal and private grant clearance fund, 
the sinking fund, the bond proceeds and insurance clearance fund, the 
trust and legacy fund and the agency fund may be paid out of the treasury 
under general laws, or contracts entered into in pursuance of law, permit- 
ting such disbursement. 

History: En. Sec. 7, Ch. 147, L. 1963. 


79-416. Special funds abolished—transfer to general fund. The armory 
physical plant fund, postwar planning and construction reserve fund, 
state fire insurance fund, Carey Land Act fund and photographers’ license 
fund are abolished. All moneys in these funds are transferred to the 
general fund. 

History: En. Sec. 239, Ch. 147, L. 1963. 
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CHAPTER 5 


STATE HORTICULTURAL REVOLVING .FUND—REVOLVING FUNDS OF 
DEPARTMENT OF AGRICULTURE 


(Repealed—Section 242, Chapter 147, Laws of 1963) 


79-501 to 79-505. 
Repeal 
These sections (Secs. 1, 2, Ch. 144, L. 


(3634.1, 3634.2) Repealed. 


funds of the department of agriculture, 
were repealed by See. 242, Ch. 147, Laws 


1925; Sec. 1, Ch. 51, L. 1927; Secs. 1 to 3, 1963. 
Ch. 227, L. 1951), relating to revolving 
CHAPTER 6 


PERPETUAL APPROPRIATIONS FOR SUPPORT OF STATE INSTITUTIONS 
—CONTINGENT REVOLVING ACCOUNTS 


Support of state institutions. 

Contingent revolving accounts—when established. 
State institutions may retain certain moneys, when. 
Violation of act misdemeanor. 


Section 79-601. 
79-602. 
79-603. 
79-604. 


79-601. (194) Support of state institutions. For the support and en- 
dowment of each and every of the state institutions of the state of Montana 
now existing or hereafter to be created there is annually and perpetually 
appropriated respectively : 

1. The income from all permanent endowments, and from all land 
grants as provided by law. All moneys received or collected by all higher 
educational institutions, reformatory, custodial and penal institutions, state 
hospitals, and sanitariums, for any purpose whatever, except such as 
may have been heretofore pledged to secure the payment of principal 
and interest of bonds issued in connection with the construction of build- 
ings, or which may constitute temporary deposits, all or part of which 
may be subject to withdrawal or repayment, shall be paid over to the 
state treasurer who shall deposit the same to the credit of the proper fund. 


History: En. Sec. 3, Ch. 112, L. 1921; 
re-en. Sec. 194, R. C. M. 1921; amd. Sec. 3, 
Ch. 14, L. 1941; amd. Sec. 11, Ch. 147, L. 
1963. 


State Board of Education 


Nothing contained in sections 79-306 
and 79-603, or in this section, relative to 
the duties of the state treasurer and state 
boards, is out of harmony with chapter 94, 
Laws of 1929 (since repealed), concern- 


79-602. 


ing power of state board of education to 
erect and operate dormitories. Barbour v. 
State Board of Education, 92 M 321, 328, 
13 P 2d 225. 


Collateral References 

States€-127, 131. 

81 C.J.S. States §§ 158, 164. 

42 Am. Jur. 744, Public Funds, § 42 
et seq. 


(195) Contingent revolving accounts—when established. The 


state controller may authorize the establishment and maintenance at any 
and all of the state institutions, or in any of the departments, boards, 
or commissions, of Montana of contingent revolving accounts, trans- 
ferring in trust to the business offices of said institutions such sums of 
money aS may appear necessary, to be used by said institutions for the 
payment of demands requiring immediate cash payment, under specific 
regulations to be established by the state controller. But each and every 
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state institution granted a contingent revolving account shall report 
to the state controller monthly all transactions involving such contingent 
revolving accounts, with proper vouchers for every payment made there- 
from. The state controller may cancel such authorizations and recall 
such funds at pleasure. 


History: En. Sec. 4, Ch. 112, L. 1921; 
re-en. Sec. 195, R. C. M. 1921; amd. Sec. 
9, Ch. 80, L. 1961. 


Collateral References 


States¢>127. 
81 C.J.S. States § 158. 


DECISIONS UNDER FORMER LAW 


Change in Method of Handling Funds 


This section, authorizing the state board 
of examiners to establish revolving ac- 
counts for state institutions, departments 
or commissions, does not vest in the vet- 
erans welfare commission any power that 
may not be modified or repealed by subse- 


quent legislation; hence the only remedy 
available to the commission to correct the 
method of handling and accounting for the 
funds allotted to it by the general appro- 
priation bill lies with the legislature, and 
not with the courts. State ex rel. David- 
son v. Ford, 115 M 165, 173, 141 P 2d 373. 


79-603. (196) State institutions may retain certain moneys, when. 
The state controller may in his discretion permit any state institution to 
retain in its possession, under such conditions as the state controller may 
prescribe, incomes from dormitories conducted by state institutions, and 
moneys deposited in trust by students, members, inmates or other persons, 
which may be subject to refund to the depositors on demand or otherwise. 
The state controller may cancel such permission and require the deposit 
of any or all such funds with the state treasurer at his pleasure; provided, 
however, that the state treasurer, with the consent of the state depository 
board, shall designate depositories for such funds and securities, and 
require indemnifying bonds or pledged securities sufficient to adequately 
and properly secure the amounts deposited in said depositories. 


History: En. Sec. 5, Ch. 112, L. 1921; 
re-en. Sec. 196, R. C. M. 1921; amd. Sec. 2, 
Ch. 157, L. 1931; amd. Sec. 12, Ch. 147, L. 
1963. 


State Board of Education 


Nothing contained in sections 79-306 and 
79-601, or in this section, relative to the 
duties of the state treasurer and state 
boards, is out of harmony with chapter 


79-604. 


94, Laws of 1929 (since repealed), con- 
cerning power of state board of education 
to erect and operate dormitories. Barbour 
v. State Board of Education, 92 M 321, 
328, 13 P 2d 225. 


Collateral References 


StatesC127. 
81 C.J.S. States § 158. 


(197) Violation of act misdemeanor. Any state officer or other 


employee or agent of the state who violates any of the provisions of this 
act shall be deemed guilty of a misdemeanor and upon conviction shall be 
fined in a sum not exceeding five hundred dollars for each and every offense. 


History: En. Sec. 6, Ch. 112, L. 1921; 
re-en. Sec. 197, R. C. M. 1921. 


Collateral References 


States¢81. 
81 C.J.S. States § 85. 


CHAPTER 7 
TAYLOR GRAZING ACT MONEYS—DISPOSAL OF 


Section 79-701. 
Grazing Act. 


State treasurer to be custodian of moneys received under Taylor 


79-702. Apportionment of moneys to counties. 


79-703. Scope of act. 
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79-701. (191.1) State treasurer to be custodian of moneys received 
under Taylor Grazing Act. From and after the passage and approval of 
this act, the state treasurer shall be the custodian of all moneys that the 
treasurer of the United States may transfer to the state of Montana under 
the terms of section ten (10) of the Taylor Grazing Act approved June 28, 
1934, (Public No. 482), which provides that the secretary of the United 
States treasury pay one-half of the moneys received from each grazing dis- 
trict each year to the state where collected, to be expended as the legislature 
may prescribe. 

History: En. Sec. 1, Ch. 146, L. 1935. Collateral References 
NOTE.—Public Law 482, referred to in Public Lands¢=17. 


this section, is compiled in the United 03 Cec gE aT Cra oe Sree 
States Code as Tit. 43, sec. 315 et seq. 


79-702. (191.2) Apportionment of moneys to counties. It shall be the 
duty of the state treasurer to properly apportion and allocate these moneys 
to the county treasurers, who will allocate and pay all such moneys as fol- 
lows, fifty per cent (50%) to the county general fund and fifty per cent 
(50%) to the common school fund of the county. 


History: En. Sec. 2, Ch. 146, L. 1935; Collateral References 


amd. Sec. 1, Ch. 55, L. 1937; amd. Sec. 1, Counties€=161; Public Lands¢=17. 
Ch. 102, L. 1939; amd. Sec. 1, Ch. 96, L. —.90 C.J.S. Counties § 231; 73 O.J.S. Public 
1949. Lands § 20. 


79-703. Scope of act. This act shall be in full force and effect from and 
after its passage and approval and its provisions shall apply to all funds 
now in the hands of county treasurers or hereafter to be received by county 
treasurers under, and by virtue of, the provisions of the Taylor Grazing Act. 


History: En. Sec. 2, Ch. 102, L. 1939. 


CHAPTER 8 


MISCELLANEOUS POWERS AND DUTIES OF STATE TREASURER 
—SUSPENSION 


Section 79-801. Posting list of warrants. 
79-802. Books to be kept open. 
79-803. Cancellation of defaulted war defense loans authorized. 
79-804. Appointment and salary of stenographer. 
79-805. Access to offices. 
79-806. Separate account of funds to be kept—report to governor. 
79-807. Advertising for bids for publishing reports. 
79-808. Contract for publishing report. 
79-809. Repealed. 
79-810. Quarterly report of depositories. 
79-811. Temporary suspension of treasurer. 
79-812. Appointment in place of suspended treasurer. 
79-813. Sale of property in escheated estates—disposal of proceeds. 


79-801. (183) Posting list of warrants. The state treasurer must quar- 
terly post upon the door of his office a list of all warrants that he may 
have funds in the treasury to redeem or pay, the payment of which has not 
been demanded during the last quarter. 


mie 
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History: En. Sec. 444, Pol. C. 1895; re- 
en. Sec. 184, Rev. C. 1907; re-en. Sec. 183, 
R. C. M. 1921. 


References 


State v. State Board of Examiners, 74 
M 1, 19, 238 P 316. 


Collateral References 


States€-142., 
81 CJ.S. States § 175. 


79-802. (184) Books to be kept open. The treasurer must keep his 
books open at all times for the inspection of the governor, state examiner, 
board of examiners, the members of the legislative assembly, and any 
committee appointed to examine them by either house thereof. 


History: En. Sec. 445, Pol. C. 1895; re- Collateral References 
en. Sec. 185, Rev. C. 1907; re-en. Sec. 184, StatesG=76. 


R. CO. M. 1921. 81 C.J.S. States § 159. 


79-803. Cancellation of defaulted war defense loans authorized. The 
state treasurer and all other state offices or state departments, affected 
thereby, are hereby authorized to cancel of record, all war defense loans, 
seed or otherwise, made to or held by the state of Montana, under the 
provisions of sections 5624-5637 inclusive R. C. M., 1921, which were de- 
faulted, and which have been extinguished by reason of the application of 
the statute of limitations, or other laws of the state of Montana. 

History: En. Sec. 1, Ch. 190, L. 1939. Bonds authorized in connection with 


; World War I. Not being of a permanent 
NOTE.—The sections of the 1921 Code, and general nature these statutes were 


omitted from the 1985 Code and do not 
appear in this Code. 


referred to in this section, were enacted - 


at the 1918 Extraordinary Session of the 


Legislature and related to War Defense 


79-804. (185) Appointment and salary of stenographer. The state 
treasurer is hereby authorized and empowered to appoint a stenographer, 
at a salary of twelve hundred dollars per year, payable monthly. 


History: En. Sec. 1, Ch. 5, L. 1909; Collateral References 
re-en. Sec. 185, R. C. M. 1921. StatesO253. 


81 C.J.S. States § 70. 


79-805. (186) Access to offices. The state treasurer shall have full 
access to all offices of the state for inspection of such books, papers, and 
accounts thereof as concern his duties. 


History: En. Sec. 447, Pol. C. 1895; 
re-en. Sec. 187, Rev. C. 1907; re-en. Sec. 
186, R. C. M. 1921. 


Collateral References 


States€-73. 
81 C.J.S. States § 65. 


79-806. (187.1) Separate account of funds to be kept — report to 
governor. The state treasurer must keep a separate account of each fund 
in his hands and must at the end of each quarter of the fiscal year report 
to the governor in writing, under oath, the amount of all moneys in his 
hands to the credit of each such fund, and the place or places where the 
same is kept or deposited, and the number and amount of every warrant 
paid or redeemed by him during the quarter. The separate accounts shall 
not be published in detail, but the treasurer shall prepare a balance sheet 
showing a summary of the separate accounts, which balance sheet shall be 
transmitted to the governor for verification and publication. The governor 
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must verify the report and cause the same, as summarized, to be immedi- 
ately published once as news matter in the newspaper printed and circulated 
at the seat of government of the state of Montana, which is the lowest bid- 
der for such printing, as required by law. In publishing the amount of every 
warrant paid as herein provided, it shall not be considered to also require 
the publication of the original amount of the warrant and in addition the 
amount of interest thereon, but such publication shall only be the number 
and original amount of such warrant. 
History: En. Sec. 1, Ch. 6, L, 1925. Collateral References 


StatesG76. 
81 C.J.S. States § 159. 


79-807. (187.2) Advertising for bids for publishing reports. Imme- 
diately upon the taking effect of this act, and for such length of time 
thereafter as the constitution of the state of Montana shall continue to 
require the publication of the reports hereinafter referred to, it shall be the 
duty of the state purchasing agent to advertise for bids for the publication 
of such quarterly reports. Such advertisement for bids shall be made at 
least once a year. 

History: En. Sec. 2, Ch. 6, L. 1925. Collateral References 


States€-98. 
81 C.J.S. States § 116. 


79-808. (187.8) Contract for publishing report. The contract for the 
publication of said report shall be let by the state purchasing agent, subject 
to the approval of the state board of examiners, to the lowest responsible 
bidder and shall be for a period of not longer than one year, and it shall 
not be let for a price totaling an excess of two thousand dollars ($2,000.00) 
for a period of one year. 

History: Hn. Sec. 3, Ch. 6, L. 1925. Collateral References 


StatesG-98. 
81 C.J.8. States § 116. 


79-809. (188) Repealed—Chapter 177, Laws of 1965. 
Repeal was repealed by Sec. 51, Ch. 177, Laws 


This section (Sec. 2, Ch. 141, L. 1907), 1969. 
relating to bonding of the state treasurer, 


79-810. (189) Quarterly report of depositories. The president and 
cashier of every bank in which state funds are deposited shall, quarterly, 
make a full and complete verified statement of account showing the amount 
of money which has been on deposit with the bank which they represent 
during the quarter, and the amount of interest they have credited, allowed, 
or paid to the state treasurer on account of such deposit, and further, such 
affidavit shall contain a statement that no interest, consideration, or emolu- 
ment, other than that prescribed by law, has been by such depository, or any 
of its officers, paid in to the state treasurer or to any other person as an 
inducement for the deposit or for continuing the same with such depository. 


History: En. Sec. 3, Ch. 141, L. 1907; Collateral References 
Sec. 190, Rev. C. 1907; re-en. Sec. 189, DepositariesG=9. 
R. C. M. 1921. 26A C.J.S. Depositaries § 12 (1). 
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79-811. (190) Temporary suspension of treasurer. The state board of 
examiners, if, upon examination, find that the books of the state treasurer 
do not eorrespond with the amount of funds on hand, or do not show the 
actual condition of the funds, or if it appear to said board that any 
moneys belonging to the state have been embezzled, diverted, or in any 
manner taken from the treasury, without authority of law, or that the 
state treasurer has been guilty of negligence in keeping his books, or of 
taking care of the public moneys, must certify the fact to the governor, 
who, upon receipt of such certificate, must forthwith take possession of 
all books, moneys, papers, and other property belonging to the state which 
have come into the possession of such state treasurer, by virtue of his 
office or otherwise, and must temporarily suspend him from his office of 
state treasurer. 


History: En. Sec. 450, Pol. C. 1895; Collateral References 
re-en. Sec. 191, Rev. C. 1907; re-en. Sec. States€52. 
190, R. C. M. 1921. 81 C.J.S. States § 78. 


79-812. (191) Appointment in place of suspended treasurer. The state 
board of examiners must thereupon procure the services of an expert to 
examine the books, papers, and all matters connected with the office of the 
state treasurer so suspended, and if it appears to said board on such exami- 
nation that such state treasurer has embezzled or converted to his own use 
the public moneys, or has been negligent in keeping his books, or in taking 
care of the public moneys, the governor, on the certificate of said board 
of that fact, must appoint another person to fill the place of such suspended 
state treasurer, and such person so appointed must execute an official 
bond and enter upon the office of state treasurer, as provided by law. 


The governor must report all his acts done under this and the next pre- 
ceding section to the next succeeding legislative assembly, and the state 
treasurer so appointed holds his office until the suspended state treasurer 
is restored or his successor is elected and qualified. 


History: En. Sec. 451, Pol. C. 1895; Collateral References 
re-en. Sec. 192, Rev. C. 1907; re-en. Sec. StatesG52. 
191, R. C. M. 1921. 81 C.J.S. States § 78. 


79-813. (197.1) Sale of property in escheated estates—disposal of 
proceeds. All stocks, bonds, securities, personal property, and effects now 
held or hereafter received by the state treasurer, and which belong to cer- 
tain estates that have escheated to the state of Montana, shall be disposed 
of by the state treasurer at public auction at his office in the capitol. The 
state treasurer shall cause notice of such auction to be published in one 
(1) newspaper published in the city of Helena in two (2) issues during 
the period of two (2) weeks prior to such auction sale, stating the time 
and place of sale, and giving a list of all such stocks, bonds, securities, 
personal property and effects to be sold, reserving the right to reject any 
or all bids. The state treasurer shall credit the proceeds of such sale 
to the proper fund, making proper accounting to the various estates of the 
amounts received. 


History: En. Sec. 1, Ch. 58, L. 1931; Collateral References 
amd. Sec. 13, Ch. 147, L. 1963. Escheat@=8 (1). 
30 C.J.S. Escheat §§ 20, 21. 
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CHAPTER 9 


EXPENDITURES BY STATE DEPARTMENTS IN EXCESS OF INCOME 


PROHIBITED 
Section 79-901. State officers and institutions—limit on expenditures. 
79-902. Repealed. 
79-903. Repealed. 
79-904. Penalty for violation of act. 
79-901. State officers and institutions—limit on expenditures. It shall 


be unlawful for the board of trustees, executive board, managerial staff, 
president, deans and faculty, or any other authority of any state institu- 
tion maintained in whole or in part by the state, or for any officer, 
department, board, commission or bureau, having charge of the disburse- 
ment or expenditure of the income provided by legislative appropriation, 
or otherwise, to expend, contract for the expenditure, or to incur or permit 
the incurring of any obligation whatsoever, in any one year, in excess of 
the income provided for such year, or for the state board of examiners, 
or any supervisory board or authority either directly or indirectly to 
authorize, direct or order any such institution, officer, department, board, 
commission or bureau to increase any expenditures, except as specifically 
provided by law, and it shall be and is hereby made the duty of any and 
all of such institutions, officers, departments, boards, commissions and 
bureaus to keep such expenditures, obligations and liabilities within the 
amount of such income. 


History: En. Sec. 1, Ch. 40, L. 1937; 
amd. Sec. 2, Ch. 82, L. 1961. 


Collateral References 


StatesG131. 


Cross-Reference 81 C.J.S. States § 162. 


Authorization to expend during first year 
of biennium from appropriation for second 
year, sec. 79-1019. 


DECISIONS UNDER FORMER LAW 


Control by Board of Examiners 


Mandate was issued by the supreme 
court to compel state board of public wel- 
fare to present to the state board of 
examiners forthwith written application 
setting forth the circumstances confront- 
ing it with reference to the need for 
money to carry out the relief program in 
Silver Bow County and requesting au- 
thorization for expenditures to meet the 
relief requirements in Silver Bow County, 
Montana. State ex rel. Kidder v. Fouse, 
137 M 483, 353 P 2d 755, 757. 


Former Act Not Impliedly Repealed 


This section has not impliedly repealed 
section 79-1011. It is designed to prevent 
deficiency appropriations, and makes no 
mention of reversion of appropriations, 
and therefore any unexpended balance of 
the appropriation made for the year end- 
ing March 1, 1938, for administrative or 
other purposes of chapter 82, Laws of 
1937 (71-201 et seq.), creating the public 


welfare board, did not revert into the 
general fund but may be used for the suc- 
ceeding year. State ex rel. Browning v. 
Brandjord, 106 M 395, 398, 81 P 2d 677. 


What Does Not Constitute “Unforeseen 
and Unanticipated’” Emergency 


This act is not an emergency expendi- 
ture measure delegating to the board ap- 
propriation powers, but one authorizing the 
officers in charge of such institutions to 
make the expenditures approved by the 
board without incurring the penalties oth- 
erwise imposed by the act; and where 
plaintiff alleged that the biennial appropri- 
ation for 1941 and 1942 for the Montana 
state hospital had proven insufficient by 
about $100,000, the situation was not un- 
foreseen since the financial condition of 
the hospital had been brought to the legis- 
lature’s attention by a special committee 
report. Pampel v. State Board of Exam- 
iners, 114 M 380, 386, 136 P 2d 991. 
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Where Legislature Appropriates Less 
Than Asked for on Foreseen and Antici- 
pated Expenditures 


The provision of former section 79-902 
providing authorization of expenditures in 
excess of appropriations by state board of 
examiners because of “unforeseen and un- 


STATE FINANCE 


emergency was not only not unforeseen 
and unanticipated but was called to the 
attention of the legislature as likely to 
arise when it submitted its budget and 
gave the reasons, and the legislature must 
have considered it but made a smaller ap- 
propriation. State ex rel. Dean v. Brand- 


jord, 108 M 447, 452, 92 P 2d 273, distin- 


ticipated » did not appl 
Shave thal tublic areca hoard’a arrec deeiiahodlibiiid 45M .asmne, si teumne cadcas 


where the public welfare board’s appro- 
priation proved insufficient as the alleged 


79-902, 79-903. Repealed—Chapter 82, Laws of 1961. 


Repeal propriations and decrease of expenditures 

These sections (Secs. 2, 3, Ch. 40, L. on inspection of inventories, were re- 
1937; Sec. 1, Ch. 197, L. 1953), relating to pealed by Sec. 4, Ch. 82, Laws 1961. 
emergency expenditures in excess of ap- 


79-904. Penalty for violation of act. Any authority or member of a 
board of trustees or any person, officer or employee violating the pro- 
visions of section 79-901, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine or not less than fifty dollars 
($50.00) nor more than five hundred dollars ($500.00) or imprisoned in 
the county jail for not less than thirty days nor more than six months, 
or by both such fine and imprisonment; and in addition thereto, said 
authority, member, person, officer or employee, shall be personally liable, 
and the surety or sureties on his bond shall also be liable, to the state 
of Montana for the amount of the excess thus unlawfully expended, and 
said authority, member, person or officer shall be guilty of misfeasance in 
office, and such employee shall be guilty of wrongdoing and each shall be 
subject to removal from office or from such employment, upon complaint of 
any taxpayer, filed in a district court of this state, and upon proof of 
violation of this act, in accordance with law. 


History: En. Sec. 4,-Ch. 40, L. 1937; 
amd. Sec. 3, Ch. 82, L. 1961. 


Collateral References 


States@—52, 81. 
81 C.J.8. States §§ 78, 85. 


CHAPTER 10 


STATE BUDGET ACT 


Section 79-1001. Act to be cited, how. 
79-1002 to 79-1005. Repealed. 


79-1006. Legislative action. 

79-1007. Right of officers to appear on consideration of budget. 

79-1008 to 79-1010. Repealed. 

79-1011. Disposal of unexpended appropriations. 

79-1012. Governor chief budget officer—appointment of budget director. 

79-1013. Blanks for preparation of budget estimates—distribution—form— 
submission of information. 

79-1014. Preliminary budget—preparation—submission to governor and goy- 
ernor-elect. 

79-1015. Submission of budget to legislature—form—contents. 

79-1016. Inquiries and investigations by budget director. 

79-1017. Other duties of director. 

79-1018. Power of director to demand and receive information from state 
departments, officers, etc. 

79-1019. Authorization to expend during first year of biennium from appro- 


priation for second year. 
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79-1001. (294) Act to be cited, how. This act shall be known and may 
be cited as the “Budget Act.” 


History: En. Sec. 1, Ch. 205, L. 1919; References 
re-en. Sec. 294, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


79-1002 to 79-1005. (295 to 298) Repealed—Chapter 158, Laws of 1959. 


Repeal requests for annual appropriation by de- 

These sections (Secs. 2 to 5, Ch. 205, L. partments, state agencies and institutions, 
1919; See. 1, Ch. 163, L. 1921; Sees. 1 to 3, and to budget and budget bill, were re- 
Ch. 167, L. 1933; Secs. 7 to 10, Ch. 194, L. pealed by See. 11, Ch. 158, Laws 1959. 
1951; See. 1, Ch. 155, L. 1955), relating to 


79-1006. (299) Legislative action. The presiding officers of the house 
of representatives and of the senate shall promptly refer said budgets and 
budget bills to the proper committees. The budget bill for the maintenance 
of the several departments of the state government and the several state 
institutions shall be based upon the budget and proposed budget bill so 
submitted ; and the legislative assembly may amend the proposed budget bill 
by increasing or decreasing the items therein, except that the legislative 
assembly shall not amend the proposed budget bill so as to affect either the 
obligations of the state or the payment of any salaries required to be paid 
by the constitution and laws of the state. 


History: En. Sec. 6, Ch. 205, L. 1919; References 
re-en. Sec. 299, R. C. M. 1921; amd. Sec. 4, Veto Case, 69 M 325, 337, 222 P 428. 


Ch. 167, L. 1933. 
Collateral References 


Cross-Reference StatesG131. 


Controller may be required to attend 81 C.J.S. States § 163. 
committee meetings, sec. 82-111. 


79-1007. (300) Right of officers to appear on consideration of budget. 
The state board of examiners and representatives of the executive depart- 
ments, boards, officers, commissions, and institutions of the state, and other 
state agencies expending or applying for state moneys, shall have the 
right, and when requested by either the house of representatives or the 
senate, it shall be their duty to appear and to be heard with respect to 
any budget bill during the consideration thereof, and to answer inquiries 
relative thereto. 


History: En. Sec. 7, Ch. 205, L. 1919; References 
re-en. Sec. 300, R. C. M. 1921. Veto Case, 69 M 325, 337, 222 P 428. 


79-1008 to 79-1010. (301 to 303) Repealed—Chapter 194, Laws of 1951; 
Chapter 158, Laws of 1959; Chapter 147, Laws of 1963. 
Repeal aeiabeat i a Poiana a Baeren: hie 
: : repeale ec. 15, Ch. 194, Laws : 
ie Onesie Wiaaat1a7) \relatincsaSesjdlash. 108, Lama 1ébe:. Son, 249), Ch 
to legislative action on appropriation bill, 147, Laws 1963. 
supplementary appropriations and _ the 


79-1011. (304) Disposal of unexpended appropriations. All moneys now 
or hereafter appropriated for any specific purpose shall, after the expira- 
tion of the time for which so appropriated, be covered back into the 
several funds and accounts from which originally appropriated; provided, 
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however, that any unexpended balance in any specific appropriation may be 
used for either of said years for which such appropriation has been made. 


History: En. Sec. 2, H. B. 372, p. 16, 
L. 1895, not published in the codes; re-en. 
Sec. 304, R. C. M. 1921; amd. Sec. 14, Ch. 
147, L. 1963. 


References 
Veto Case, 69 M 325, 337, 222 P 428. 


Collateral References 


StatesG-133. 
81 C.J.S. States § 167. 


DECISIONS UNDER FORMER LAW 


Reversion of Appropriations 


This section has not been impliedly re- 
pealed by Sec. 1, Ch. 40, Laws 1937 (79- 
901), designed to prevent deficiency appro- 
priations, and which makes no mention of 
reversion of appropriations, and therefore 


1938, for administrative or other purposes 
of Ch. 82, Laws 1937 (71-201 et seq.), cre- 
ating the public welfare board, did not 
revert into the general fund but may be 
used for the succeeding year. State ex rel. 
Browning v. Brandjord, 106 M 395, 398, 81 
Bey Wr 


any unexpended balance of the appropria- 
tion made for the year ending March 1, 


79-1012. Governor chief budget officer—appointment of budget direc- 
tor. The governor shall be the chief budget officer of the state and shall 
appoint a director of the budget, who shall hold office at the pleasure of 
the governor, and whose duty it shall be to carry out the provisions of this 
chapter. 

History: En. Sec. 1, Ch. 158, L. 1959. 


79-1013. Blanks for preparation of budget estimates—distribution— 
form—submission of information. In the preparation of a state budget 
the director of the budget shall not later than the first day of July in the 
year preceding the convening of the legislative assembly, distribute to 
all state offices and institutions, including the judicial department, the 
proper blanks necessary for the preparation of budget estimates. These 
blanks shall be in such form as shall be prescribed by the director of 
the budget to procure such information as the director of the budget 
shall, in his discretion, feel is necessary for the preparation of a budget 
including budget estimates, estimates of revenues, actual revenues re- 
ceived, expenditures made and other information classified and grouped 
as requested by the director of the budget and covering such period or 
periods of time as specified by the director of the budget. 

(a) Except as provided in this paragraph, it shall be the duty of 
each department and agency to submit information requested by the 
director of the budget on or before the first day of August in the year 
preceding the convening of the legislative assembly. Each unit of the 
university of Montana and each state custodial institution shall submit 
such information on or before the first day of September of such year. 

(b) If any department, institution or agency shall fail to present 
such requested information within the time herein specified, the director 
of the budget shall note that fact in the budget submitted to the governor, 
and the director of the budget shall prepare a budget request on behalf of 
such department, institution or agency, based upon his studies of the 
operations, plans and needs thereof. 


History: En. Sec. 2, Ch. 158, L. 1959; 
amd. Sec. 1, Ch. 91, L. 1961. 


Collateral References 


States€=73, 131. 
81 O.J.S. States §§ 59, 162, 163. 
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79-1014. Preliminary budget — preparation — submission to governor 
and governor-elect. Upon receipt of the completed forms and other available 
data and information, the director of the budget shall examine the 
same for the purpose of determining the necessity of the expenditures 
and funds requested by appropriations and shall, on or before the first day 
of December in the year preceding the convening of the legislature, sub- 
mit to the governor and to the governor-elect, if one there be, in writing, 
a preliminary budget for the ensuing biennium containing the detailed 
information hereinafter required to be set forth in part 2 of the budget to 
be submitted by the governor to the legislative assembly. 

History: En. Sec. 3, Ch. 158, L. 1959. 


79-1015. Submission of budget to legislature—form—contents. The 
governor shall, following the receipt of the preliminary budget from the 
director of the budget, have prepared a budget for the ensuing biennium 
and shall submit said budget to each member of the legislative assembly 
at the time of the convening of the legislative assembly. The budget sub- 
mitted shall set forth a balanced financial plan for the state government 
for each fiscal year of the ensuing biennium, and shall be set up in three 
(3) parts, the nature and contents of which shall be as follows: 


Part 1 shall consist of a budget message by the governor which shall 
outline the financial policy of the state government for the ensuing bien- 
nium and shall deseribe in connection therewith the important features of 
the financial plan; it shall also embrace a general budget summary setting 
forth the aggregate figures of the budget in such manner as to show a 
balance between the total proposed expenditures and the total anticipated 
revenues together with the other means of financing the budget for each 
fiscal year of the ensuing biennium, contrasted with the corresponding 
figures for the last completed fiscal year and the fiscal year in progress. 
The general budget summary shall be supported by explanatory schedules 
or statements, classifying both expenditures and income contained therein 
by organization units, accounts and funds. 


If so requested by the governor-elect, the governor shall incorporate in 
the budget, as a separate section, such estimates, comments and recom- 
mendations as the governor-elect may wish to make, and this section of 
the budget shall be transmitted to the legislative assembly without change, 
and it is the duty of the governor-elect in recommending changes to show 
a balance between proposed expenditures and anticipated revenue. 


Part 2 shall set forth the detailed budget estimates, both of expendi- 
tures and revenues of each department, institution and agency of the state 
in the following manner: 

1. The revenues from all sources including appropriations for each 
fiscal year of the last completed biennium, for the completed fiscal year 
of the current biennium, and appropriations and estimated revenue from 
other sources for the current fiscal year in progress. Revenue shall be 
classified by organization units, sources, accounts and funds. 

2. Expenditures during each fiscal year of the last completed biennium, 
expenditures for the completed fiscal year of the current biennium and 
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estimated expenditures for the current fiscal year in progress. These ex- 
penditures shall be classified by organization units, objects, accounts and 
funds. 

3. The amount approved by the governor as necessary for the carry- 
ing on of the work of each department, office or institution itemized as to 
the purpose for each fiscal year of the ensuing biennium. 

4, Statements of the bonded indebtedness of the state government 
showing the debt redemption requirements, the debt authorized and un- 
issued and the condition of the sinking funds and accounts. 

5. A statement of the cash balances on hand in each of the accounts 
and funds at the close of each of the two last completed fiscal years. 

6. A statement containing futher recommendations of the governor 
should he deem it necessary. 


Part 3 shall include a proposed budget bill, authorizing by departments, 
institutions and agencies, by accounts and by funds, all expenditures for 
each fiscal year of the ensuing biennium, and must be accompanied by de- 
tailed and specific recommendations as to new sources of revenue, if neces- 
sary, to balance and to finance the budget. If recommendations for new 
sources of revenue are submitted, estimates of revenue to be realized from 
such new sources must also be submitted. 


History: En. Sec. 4, Ch. 158, L. 1959; Collateral References 
amd. Sec. 15, Ch. 147, L. 1963. States¢=131. 
81 C.J.S. States § 163. 


79-1016. Inquiries and investigations by budget director. The director 
of the budget shall make such further inquiries and investigations as he 
shall deem necessary as to any item included in the report and estimates 
furnished by any department, agency or institution. In making such in- 
vestigations, he shall be allowed his necessary expenses of travel and 
subsistence as provided by law in visiting any institution or department 
in the state. The director of the budget may appoint a chief assistant 
and may employ such other personnel as may be necessary to carry out 
the provisions of this chapter. 

History: En. Sec. 5, Ch. 158, L. 1959. 


79-1017. Other duties of director. The director of the budget in addi- 
tion to the duties hereinbefore set forth shall perform such other duties as 
the governor as chief budget officer of the state may direct. He shall, as 
often as requested by the governor, prepare and furnish reports to the 
governor concerning appropriations made by the legislative assembly, the 
receipts from sources other than appropriations, and expenditures made 
by any department, office or institution of the state. The director of the 
budget shall be available to all standing committees of the house of repre- 
sentatives and the senate concerned with appropriations, revenue, finance 
and claims and shall furnish to such committees any information required 
while said committees are considering the budget. 

History: En. Sec. 6, Ch. 158, I. 1959. 


79-1018. Power of director to demand and receive information from 
state departments, officers, etc. The director of the budget shall have 
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power to demand and receive from every department, officer, board, com- 
mission, or institution, including the state controller, at any time, any and 
all information requested by the director of the budget. 

History: En. Sec. 7, Ch. 158, L. 1959. 


79-1019. Authorization to expend during first year of biennium from 
appropriation for second year. A state department, institution or agency 
of the executive branch desiring authorization to make expenditures 
during the first fiscal year of the biennium from appropriations for the 
second fiscal year of the biennium, shall make application for such au- 
thorization to the governor through the director of the budget. If the 
governor finds that, due to an unforeseen and unanticipated emer- 
gency, the amount actually appropriated for the first fiscal year of the 
biennium, with all other income, will be insufficient, for the operation 
and maintenance of said department, institution or agency during the 
year for which the appropriation was made, he may, after careful study 
and examination of the request and upon review of the recommendation 
of the director of the budget, authorize an expenditure during the first 
fiseal year of the biennium to be made from the appropriation for the 
second fiscal year of the biennium. The department, institution or agency 
may expend the amount authorized by the governor only for the purposes 
specified in the authorization. The governor shall report to the next 
legislative assembly, in a special section of the budget, the amounts 
expended as a result of all such authorizations granted by him, and shall 
request that any necessary supplemental appropriation bills be. passed. 

History: En. Sec. 1, Ch. 82, L. 1961. 


CHAPTER 11 


PURCHASE OF STATE GENERAL FUND WARRANTS WITH LAND BOARD 
FUNDS—NOTICE TO BOARD OF BOND SALES 


Section 79-1101. Prior right to purchase general fund warrants reserved to state. 
79-1102. Notice to land board of bond sales. 
79-1103. Waiver of notice. 
79-1104. Penalty. 
79-1105. Redemption of bonds before maturity. 


79-1101. (1912) Prior right to purchase general fund warrants reserved 
to state. The state of Montana does hereby reserve to itself a preference 
right, prior to the right of any person, company or corporation to purchase 
state general fund warrants hereafter issued with funds under the control 
of the state board of land commissioners and subject to investment. 

Whenever the state board of land commissioners has under its control 
any funds subject to investment which in its judgment it would be ad- 
vantageous to have invested in state general fund warrants, and there are 
not sufficient funds in the state general fund to pay warrants issued against 
such fund at the time the same are issued and presented for payment, it 
shall authorize and direct the state treasurer to purchase state general 
fund warrants, designating the fund or funds to be so invested and fixing 
the amount or amounts. It shall also give notice to the state auditor: of 
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the investment to be made by the treasurer, designating the fund or funds 
to be invested and the amount or amounts. The auditor shall thereupon 
cause to be attached to, or stamped, written, or printed upon each general 
fund warrant thereafter issued, until warrants totaling the amount or 
amounts so designated have been issued, a notice to the effect that the 
state will exercise its preference right to purchase such warrant. The 
state treasurer shall thereafter when such warrant is presented to him, pay 
the same out of the proper fund as designated by the board and the warrant 
so purchased shall be registered as other state warrants and bear interest 
as provided by law. 

When the designated amounts have been invested, the state treasurer 
shall notify the secretary of the state board of land commissioners, who 
shall thereupon issue orders upon the proper funds addressed to the state 
auditor for warrants to be issued in favor of the treasurer. 


History: En. Sec. 89, Ch. 147, L. 1909; Collateral References 
re-en. Sec. 1912, R. C. M. 1921; amd. StatesG124. 
Sec. 1, Ch. 15, L. 1927. 81 C.J.S. States § 155. 


79-1102. (1913) Notice to land board of bond sales. All officers in 
charge of county, city, school district and irrigation district bond sales 
shall, at least twenty days prior to the date of such sales, furnish to the 
state board of land commissioners a copy of the advertisement of such 
bond sale, and shall thereafter furnish any further information concerning 
said sale which may be requested by said board. 


History: En. Sec. 1, Ch. 78, L. 1921; 
re-en. Sec. 1913, R. C. M. 1921. 


NOTE.—Prior acts were section 2199, 
Revised Codes 1907. Repealed, by implica- 
tion, by chapter 147, Laws of 1909, the 


Collateral References 

Counties€183 (1); Municipal Corpora- 
tions€921 (1); Schools and School Dis- 
tricts€—97 (6); Waters and Water Courses 
C230 (4). 

20 C.J.S. Counties § 269; 64 C.J.S. Mu- 


attempted amendment by chapter 25, Laws 


of 1913, being therefore void. nicipal Corporations § 1930; 79 C.J.S. 


Schools and School Districts § 371; 94 
C.J.S. Waters § 325. 


79-1103. (1914) Waiver of notice. In lieu of compliance with the pro- 
visions of section 79-1102 the officers therein named may, at any time prior 
to the date of any such bond sale, obtain from the state board of land com- 
missioners a written waiver of compliance with the provisions of said 
section. 


History: En. Sec. 2, Ch. 78, L. 1921; 
re-en. Sec, 1914, R. C. M. 1921. 


79-1104. (1915) Penalty. A failure to comply with the provisions of 
this act by any officers charged with said duties shall constitute a mis- 
demeanor and be punishable as such. 


History: En. Sec. 3, Ch. 78, L. 1921; 
re-en, Sec. 1915, R. C. M. 1921. 


79-1105. (1916) Redemption of bonds before maturity. The state 
board of land commissioners and the officers acting for or under this board 
shall permit any school district, town, city or county to pay and redeem one 
or more of its bonds held by the state for the credit of any fund under the 
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investment administration of the said board at any time before maturity; 
but in calculating the unpaid interest accrued on any such bond or bonds at 
the time of such payment and redemption, interest for a fractional month 
shall be calculated and collected for a full month. 


Payment and redemption of such bonds shall be made at the office of 
the state treasurer unless the bonds by their own terms and provisions are 
made payable at some other place and payment at his office would be dis- 
advantageous to the redemptioner. When such bonds have been so paid 
and redeemed, the state treasurer shall effectually cancel the bonds and 
the attached coupons by perforation or otherwise and mail to the proper 
treasurer together with his receipt. 


This section shall not be so construed, however, as to authorize or permit 
any school district, town, city or county to issue refunding bonds for 
the purpose of paying and redeeming any bond or bonds held by the 
state before the optional or redeemable date therein stated, nor to grant 
the right to pay any such bond or bonds held by the state before the 
optional or redeemable date from the proceeds of refunding bonds, except 
as provided in section 75-3907. 


History: En. Sec. 2, Ch. 33, L. 1907; 953; Schools and School Districts¢= 
Sec. 2202, Rev. C. 1907; amd. Sec. 91, Ch. 97 (9); Waters and Water Courses€~230 
147, L. 1909; re-en. Sec. 1916, R. C. M. (6). 

1921; amd. Sec. 1, Ch. 70, L. 1925; amd. 20 C.J.S. Counties § 276; 64 C.J.S. Mu- 


Sec. 1, Ch. 3, L. 1929. nicipal Corporations §1955; 79 C.J.S. 
Schools and School Districts § 374; 94 
Collateral References C.J.S. Waters § 330. 


Counties€187; Municipal Corporations 


CHAPTER 12 
MONTANA TRUST AND LEGACY FUND—UNIFIED INVESTMENT PLAN 


Section 79-1201. Unified investment plan for investment funds. 

79-1202. Moneys to be invested according to unified plan. 

79-1203. Departments to request investment of moneys according to unified 
investment plan. 

79-1204. Repealed. 

79-1205. Repealed. 

79-1206. Investment of moneys—supreme court supervision—duty of land com- 
missioners. 

79-1207. Sale and transfer of securities—power of land board concerning. 

79-1208. Treasurer’s account of funds. 

79-1209. No compensation to state for administering funds. 

79-1210. Repealed. 

79-1211. Annual transfer of interest collected. 

79-1212. Payments from Montana trust and legacy fund. 

79-1218. Payments made on order of board—annual statement of treasurer. 

79-1214, Limitation on payment from treasury. ; 

79-1215. Records of treasurer—publicity to contributors given by legislature. 

79-1216. Reports of state treasurer concerning funds. 


79-1201. (5668.19) Unified investment plan for investment funds. This 
section shall be regarded as a general explanation of the main features 
of this act. The term Unified Investment Plan as used in this act shall 
denote the investment and administration by the state board of land com- 
missioners of the various funds which it is authorized to invest and ad- 
minister under the provisions of this act, and under the provision of 
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article XXI of the constitution of the state. There shall be three invest- 
ment funds known and designated as the Montana trust and legacy fund, 
the long term investment fund and the short term investment fund. Under 
the Montana trust and legacy fund all securities purchased and all cash on 
hand will belong jointly to the funds invested; they will share the interest 
collected on the same basis, and losses if any will automatically distribute 
themselves pro rata over all the funds; but each fund will maintain its 
separate existence; all receipts for each fund including its share of the 
interest collected will be added to that fund, and every payment made 
will-be deducted from the proper fund. 

History: En. Sec. 1, Ch. 70, L. 1929; school districts in violation of section 1, 


amd. Sec. 7, Ch. 176, L. 1953. article XIII of the constitution. State ex 
rel. Missoula v. Holmes, 100 M 256, 289, 
- State Insurance Fund AT P 2d 624. 
The investment of the state insurance 
fund in the Montana trust and legacy Collateral References 


fund subject to limitations of article XXI States€-124. 
of the constitution, was not a donation or 81 C.J.S. States § 155. 
loan of credit of contributing counties and 


79-1202. _ (5668.20) Moneys to be invested according to unified plan. 
1. The state board of land commissioners is hereby authorized and re- 
quired to invest the Montana trust and legacy fund subject to the provi- 
sions, regulations and limitations of sections 81-1001 to 81-1008, inclusive. 


2. The state board of land commissioners is hereby authorized and 
required to invest in the long term investment fund the following: 
Moneys administered by the Montana highway patrolmen’s retirement 
board in excess of twenty-five thousand dollars ($25,000.00); moneys ad- 
ministered by the public employees’ retirement board; moneys admin- 
istered by the industrial accident board; all moneys subject to investment 
as designated by the teachers’ retirement board; moneys designated as 
available by the Montana fish and game commission and all other moneys 
designated by statute. Moneys in the long term investment fund may 
be invested as follows: 


(a) In or upon securities which are direct obligations of the United 
States. government; securities which are guaranteed as to principal and 
interest by the United States government; securities issued by instru- 
mentalities of the United States government. 


(b) In general obligation bonds of school districts within the state 
of Montana; in general obligation bonds of the several counties and cities 
of the state of Montana; in general obligation bonds of the state of Mon- 
tana; in capitol building bonds of the state of Montana, now issued or 
which may hereafter be issued; in bonds issued by the federal land banks; 
in bonds issued by the state board of examiners to construct an un- 
employment compensation commission office building including the land- 
scaping and paving around said building, upon land adjacent to the capitol 
buildings; in bonds or other securities which may be issued for the 
construction of a physical education building at the state industrial school, 
provided that sufficient income from fees collected under section 80-816 shall 
be pledged for the retirement of such bonds or other securities; in interest- 
bearing warrants upon the general fund of the state and in interest-bearing 
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warrants upon the general fund, the poor fund, the road fund, the retirement 
fund, or upon the bridge fund of the several counties and school districts of 
the state of Montana; the purchase of all such investments to be subject to 
the discretion of the board. 


(c) In the obligations, and/or stock where stated, of the following 
agencies of the government of the United States of America, whether or 
not such obligations are guaranteed by such government; 

(1) Commodity credit corporation. 

(2) Federal intermediate credit banks. 

(3) Federal land banks. 

(4) Central bank for co-operatives. 

(5) Federal home loan banks, and stock thereof. 

(6) Federal national mortgage association, and stock thereof when 
acquired in connection with sale of mortgage loans to such association. 


(d) In first mortgages on unencumbered real property when such 
mortgages are guaranteed or insured in the amount of fifty per centum 
(50%) or more of the loan made in the event of default by the United 
States government or any agency or corporate agency of the United 
States government and in obligations of housing authorities subject to 
the terms and limitations of section 35-148, provided, however, no more 
than fifty per centum (50%) of the funds in one (1) account shall be 
invested in such mortgages. 


(e) In first mortgage bonds, debentures, notes and other evidences 
of indebtedness issued, assumed or guaranteed by any solvent and operat- 
ing public utility corporation existing under the laws of the United States 
of America or any state thereof which bonds, debentures, notes and other 
evidences of indebtedness are, at the time of such investment, within the 
three (3) highest quality grades for the rating of such bonds, debentures, 
notes and other evidences of indebtedness by any nationally recognized 
investment rating agency. 


(f) In equipment trust obligations or certificates adequately secured 
and evidencing an interest in transportation equipment, wholly or in part 
within the United States of America, which obligations or certificates carry 
the right to receive determined portions of rental, purchase, or other 
fixed obligatory payments to be made for the use or purchase of such 
transportation equipment, and which obligations or certificates are, at 
the time of such investment, within the three (3) highest quality grades 
for the rating of such obligations or certificates by any nationally recog- 
nized investment rating agency. 

All securities purchased and all cash on hand for each fund shall be 
kept separate in the long term investment fund and all interest collected 
shall be credited to the fund for which the securities were purchased. 


3. The state board of land commissioners is hereby authorized and 
required to invest in the short term investment fund any surplus cash in 
the office of the state treasurer; any money in the sinking fund, which 
is not required for the immediate payment of any bond principal or inter- 
est, or which cannot be used for payment and redemption of bonds out- 
standing because of the same not being redeemable under the option 
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provisions contained therein; any Montana highway patrolmen’s retire- 
ment moneys less than twenty-five thousand dollars ($25,000.00) as di- 
rected by the Montana highway patrolmen’s retirement board and any 
other moneys designated by statute to be so invested or any moneys in 
the custody of any officer or officers of the state, or any governing body 
of any city, county or school district, the investment of which moneys is 
requested by the officer, or officers or governing body and which moneys 
are subject to investment. The moneys in the short term investment fund 
may be invested as follows: 


(a) The surplus cash in the office of the state treasurer may be in- 
vested in registered warrants of the state of Montana and in treasury 
obligations of the United States government. All warrants purchased 
Shall bear no interest and the interest received from treasury obligations 
shall be credited to the general fund of the state of Montana. 


(b) Any sinking fund and any other moneys may be invested in 
bonds of the state of Montana, bonds of the United States, in bonds 
issued by any agency or department of the United States, treasury obliga- 
tions of the United States, and in interest-bearing warrants drawn against 
the general fund of the state of Montana; provided, however, that none 
of such moneys in the sinking fund shall be invested in bonds or securities 
except such as will be called in and paid at least fifteen (15) days prior 


to the time such moneys are required for the payment of principal and 
interest. 


All securities purchased and all cash on hand for each account or 
subfund shall be kept separate in the short term investment fund and all 


interest collected shall be credited to the account or subfund for which 
the securities were purchased. 


The state board of land commissioners is hereby authorized to employ, 
for the purpose of securing advice on retention, sale or purchase of se- 
curities, an expert on financial matters who has had a minimum of ten (10) 
years’ experience in the investment field and there shall not be paid for 
such services an amount in excess of one thousand dollars ($1,000.00) in 
any one fiscal year. 

History: En. Sec. 2, Ch. 70, L. 1929; 
amd. Sec. 8, Ch. 176, L. 1953; amd. Sec. 
1, Ch. 118, L. 1957; amd. Sec. 1, Ch. 173, 
L. 1959; amd. Sec. 1, Ch. 67, L. 1963; amd. 


Sec. 16, Ch. 147, L. 1963; amd. Sec. 1, Ch. 
256, L. 1963. 


Section 80-816, referred to in subsection 
2(b), was repealed by Sec. 101, Ch. 199, 
Laws 1965. For new provision, see sec. 
80-2207. 


Sale of Securities 


The securities which constitute these 


Compiler’s Notes funds may be sold before maturity for the 


This section was amended three times in 
1963, once by Ch. 67, once by Ch. 147, and 
once by Ch. 256. None of the amendatory 
acts mentioned nor included the changes 
made by either of the others. Since the 
amendments do not appear to conflict, 
however, the compiler has made a com- 
posite section incorporating all three 
amendments, 


benefit of the funds and the state institu- 
tions for which they were created, and 
may even be sold for less than face value 
provided that the sale price is not less 
than the purchase price. In re Montana 
Trust and Legacy Fund, 143 M 218, 388 
P 2d 366. 


Collateral References 


StatesG127. 
81 C.J.S. States § 158. 
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79-1203. (5668.21) Departments to request investment of moneys ac- 
cording to unified investment plan. Except as otherwise provided, any 
department of the government of the state of Montana, state board, 
commission, bureau, institution, office or officer, which has under its or 
his administration any moneys subject to investment, must have such 
moneys or any part thereof subject to investment invested by the state 
board of land commissioners as part of the Montana trust and legacy 
fund, the long term investment fund or the short term investment fund 
depending on the nature of the moneys and the time when the principal 
invested may be required for the purpose for which it was accumulated. 
The said board is hereby authorized and required to invest and administer 
the moneys for which such request has been made. 


History: En. Sec. 3, Ch. 70, L. 1929; 
amd. Sec. 9, Ch. 176, L. 1953; amd. Sec. 
17, Ch. 147, L. 1963. 


79-1204, 79-1205. (5668.22, 5668.23) Repealed—Chapter 147, Laws of 
1963. 
Repeal legacy fund, were repealed by Sec. 242, 


These sections (Secs. 4, 5, Ch. 70, L. Ch. 147, Laws 1963. 
1929), relating to transfers to the trust and 


79-1206. (5668.24) Investment of moneys—supreme court supervision 
—duty of land commissioners. All moneys invested as the Montana trust 
and legacy fund as provided in article XXI of the constitution, shall be 
invested as one (1) common fund and shall be invested in the same kinds 
of securities as the constitution and the statutes prescribe for the invest- 
ment of the other moneys under the administration of the state board of 
land commissioners, and also subject to the special limitations of the said 
article XXI. The entire investment of the Montana trust and legacy fund 
shall be subject to the supervision of the justices of the supreme court 
as provided in section 17 of the said article. The commissioner of state 
lands and investments shall perform the same duties and exercise the 
same powers with regard to the investment administration of the moneys 
under the unified investment plan as he performs with regard to the other 
investments made by the state board of land commissioners. 


History: En. Sec. 6, Ch. 70, L. 1929; 
amd. Sec. 10, Ch. 176, L. 1953; amd. Sec. 
18, Ch. 147, L. 1963. 


79-1207. (5668.25) Sale and transfer of securities—power of land board 
concerning, The state board of land commissioners is hereby specifically 
granted the power and authority to sell and transfer at their full and true 
value any securities belonging to the Montana trust and legacy fund to any 
other fund under its control or to investors, when it finds such sale and 
transfer necessary to raise money for payments due from the said fund. 

History: En. Sec. 7, Ch. 70, L. 1929. 


79-1208. (5668.26) Treasurer’s account of funds. The state treasurer 
shall keep separate each account and subfund which is invested and ad- 
ministered according to the unified investment plan and shall also keep an 


135 


79-1209 STATE FINANCE 


account of the total of each investment fund and of all the investments 
belonging to such fund. 


History: En. Sec. 8, Ch. 70, L. 1929; 
amd. Sec. 11, Ch. 176, L. 1953; amd. Sec. 
19, Ch. 147, L. 1963. 


79-1209. (5668.27) No compensation to state for administering funds. 
The state shall not be entitled to receive any compensation for the adminis- 
tration of the funds administered under this act. 


History: En. Sec. 9, Ch. 70, L. 1929; 
amd. Sec. 12, Ch. 176, L. 1953. 


79-1210. (5668.28) Repealed—Chapter 147, Laws of 1963. 
Repeal was repealed by Sec. 242, Ch. 147, Laws 


This section (Sec. 10, Ch. 70, L. 1929), 1963. 
relating to the transfer of accrued interest, 


79-1211. (5668.29) Annual transfer of interest collected. On the last 
day of December each year the interest collected shall be credited pro 
rata to each and every subfund then constituting the Montana trust and 
legacy fund that was in the keeping of the state on January, based on 
the total thereof on that date, and shall be added to each such subfund, or 
held available for payment, according to the provisions of article XXI of 
the constitution and of the statutes and other valid provisions applicable 
thereto. If any subfund is larger or smaller on December 31, than on 
January 1 of the same year, then the average of the amounts on these two 
(2) dates shall be the basis for calculating the interest to be credited to 
that subfund. The interest on all other subfunds shall be credited to each 
subfund as earned by each such subfund. 


History: En. Sec. 11, Ch. 70, L. 1929; 
amd. Sec. 13, Ch. 176, L. 1953; amd. Sec. 
20, Ch. 147, L. 1963. 


79-1212. (5668.30) Payments from Montana trust and legacy fund. 
The principal, and any part thereof, of each and every subfund constituting 
the Montana trust and legacy fund shall be subject to payment at any 
time when due under the constitutional and statutory provisions applicable 
thereto and according to the provisions of the gift, donation, grant, legacy, 
bequest, or devise through or from which the particular subfund arises. 


History: En. Sec. 12, Ch. 70, L. 1929; 
amd. Sec. 21, Ch. 147, L. 1963. 


79-1213. (5668.31) Payments made on order of board—annual state- 
ment of treasurer. Whenever any payment is required to be made of 
interest or principal from any fund administered according to the unified 
investment plan, which payment is not subject to the order of any depart- 
ment of the government of the state, state board, commission, bureau, 
institution, office or officer, other than the state board of land commis- 
sioners, the state treasurer shall send a statement in duplicate to such 
board of the payment or payments to be made showing all essential facts 
relating thereto. The board shall then issue orders for warrants to be 
drawn for all payments approved by it. 
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During January of each year and at such other times as may be re- 
quired the state treasurer shall submit to the board a statement covering 
all such interest payments to be made for the preceding year and all such 
payments from principal to be made at that time giving all necessary 
information relating thereto. The board shall then issue orders for war- 
rants to be drawn for all payments approved by it. 


History: En. Sec. 13, Ch. 70, L. 1929; 
amd. Sec. 14, Ch. 176, L. 1953; amd. Sec. 
22, Ch. 147, L. 1963. 


79-1214. (5668.32) Limitation on payment from treasury. No order 
or warrant shall ever be issued upon any subfund, account or fund for a 
larger amount than the sum total of the particular subfund, account or 
fund to which it applies, and if such order or warrant is issued, the state 
treasurer shall refuse to pay the same and, in the case of subfunds, ac- 
counts or funds for which the treasurer maintains balances, he shall be 
personally liable under his official bond for the entire overdraft resulting 
from such payment if made. 


History: En. Sec. 14, Ch. 70, L. 1929; Collateral References 
amd. Sec. 15, Ch. 176, L. 1953; amd. Sec. States€=80 (1), 124. 
23, Ch. 147, L. 1963. 81 O.JS.S. States §§ 86, 155. 


79-1215. (5668.33) Records of treasurer—publicity to contributors 
given by legislature. The state treasurer shall keep in a book provided for 
that purpose, a permanent record of all gifts, donations, grants, legacies, 
bequests, devises and other contributions administered by the state board of 
land commissioners under article X XI of the constitution and acts and parts 
of acts carrying this part of the constitution into effect. This record shall 
show the names of the givers, the purposes of the contributions and all 
essential facts relating thereto. A duplicate of this record shall be kept by 
the secretary of state These records shall be preserved perpetually as a last- 
ing memorial to the givers and their interest in society. The legislative 
assembly shall from time to time make provisions for suitable publicity con- 
cerning these benefactors of their fellow men. 

History: En. Sec. 15, Ch. 70, L. 1929. Collateral References 


States€73. 
81 C.J.S. States § 65. 


79-1216. (5668.34) Reports of state treasurer concerning funds. The 
state treasurer shall from time to time make such reports relating to the 
affairs of all funds as the state board of land commissioners may call for. 


History: En. Sec. 16, Ch. 70, L. 1929; 
amd. Sec. 16, Ch. 176, L. 1953. 


CHAPTER 13 


POSTWAR PLANNING AND CONSTRUCTION RESERVE FUND 
(Repealed—Section 1, Chapter 55, Laws of 1959) 


79-1301 to 79-1308. Repealed. 


Repeal and construction reserve fund, were re- 
These sections (Sees. 1 to 8, Ch. 148, pealed by Sec. 1, Ch. 55, Laws 1959. 
L. 1945), relating to the postwar planning 
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CHAPTER 14 


INVESTMENT INCOME OF STATE INSTITUTIONS 


Section 79-1401. Monthly deposit of moneys received from permanent grants of state 
educational institutions. 
79-1402. Disbursement of said funds. 
79-1403. Income and interest moneys to be first exhausted in payment of 
claims. 
79-1404. Repealed. 
79-1405. Repealed. 


79-1401. (1922) Monthly deposit of moneys received from permanent 
grants of state educational institutions. All moneys received from the 
investment of grants of a state institution and all money received from 
the leasing of lands granted to a state institution shall, at the close of 
each calendar month, be deposited with the state treasurer of Montana 
for each of such institutions, to the credit of the federal and private 
revenue fund. 


History: En. Sec. 1, Ch. 120, L. 1909; Collateral References 
re-en. Sec. 1922, R. C. M. 1921; amd. Sec. StatesG124. 
1, Ch. 89, L. 1961; amd. Sec. 24, Ch. 147, 81 C.J.S. States § 155. 
L. 1963. 


79-1402. (1923) Disbursement of said funds. The money received 
by the state treasurer under the provisions of the preceding section shall 
be paid out by him only on warrant issued by the state auditor in pay- 
ment of claims for expenses actually incurred for the support and main- 
tenance of the institution filing the same. 


History: En. Sec. 2, Ch. 120, L. 1909; Collateral References 
re-en. Sec. 1923, R. C. M. 1921; amd. StatesC-123. 
Sec. 2, Ch. 89, L. 1961. 81 C.J.S. States § 156. 


79-1403. (1924) Income and interest moneys to be first exhausted in 
payment of claims. In the payment of claims presented by a state insti- 
tution entitled to interest and income from land grants or moneys arising 
therefrom, no warrant shall be drawn against the appropriation made by 
the state out of the general fund for the maintenance of the institution 
filing the claim until interest and income moneys, in so far as they are 
available for the payment of the items in the claim, are exhausted. 


History: En. Sec. 3, Ch. 120, L. 1909; References 
re-en. Sec. 1924, R. C. M. 1921; amd. Sec. Anderson v. Mace, 99 M 421, 45 P 2d 
3, Ch. 89, L. 1961; amd. Sec. 25, Ch. 147, 77]. 
L. 1963. 
79-1404, 79-1405. (1925, 1926) Repealed—Chapter 89, Laws of 1961. 
Repeal and disbursements by state educational in- 


These sections (Secs. 4, 5, Ch. 120, L, stitutions, were repealed by Sec. 4, Ch. 89, 
1909), relating to statements of receipts Laws 1961. 


CHAPTER 15 


PAYMENT OF INTEREST ON LAND GRANT WARRANTS—DISPOSAL OF 
FINES—VENUE OF ACTIONS—VIOLATING 1909 LAND ACT A FELONY 


Section 79-1501. Payment of interest—land grant warrants. 
79-1502. Disposal of fines. 
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79-1503. Suits, where triable. 
79-1504, Violation of 1909 land act a felony—penalty. 


79-1501. (1917) Payment of interest—land grant warrants. The in- 
terest on all land grant warrants shall be payable on the first day of July 
next succeeding the date of issue, and annually thereafter. Whenever there 
is sufficient money in any of the land grant funds to pay outstanding war- 
rants, or interest thereon, the treasurer shall cause to be published a brief 
notice that said warrants, or the interest on particular warrants on which 
interest would be payable on July first, describing them by numbers and 
names of funds, will be forthwith payable; and on the presentation of any 
such warrants, on, or at any time after July first, the treasurer shall pay the 
interest thereon, endorsing the date of payment and amount paid of each 
warrant, returning the same to the holder; and he shall keep a register 
showing the dates and amounts of each interest payment on each warrant, 
in each fund; and if any warrants are called for payment, interest thereon 
shall cease on the date fixed in said notice. 


History: En. Sec. 3512, Pol. C. 1895; Collateral References 
re-en. Sec. 2204, Rev. C. 1907; amd. Sec. States@142. 
92, Ch. 147, L. 1909; re-en. Sec. 1917, 81 C.J.S. States § 175. 
R. C. M. 1921. 


79-1502. (1919) Disposal of fines. All moneys received as fines, fees, 
and forfeitures under this act, or as penalties for the violation of any of the 
land laws of this state, or as fees, fines or forfeitures under any amend- 
ments of this act, shall be paid to the state treasurer, and by him deposited 
to the eredit of the general fund. 


History: En. Sec. 104, Ch. 147, L. 1909; Collateral References 
amd. Sec. 1, Ch. 99, L. 1917; amd. Sec. 1, Fines¢=20; Forfeitures€-10; States¢> 
Ch. 171, L. 1919; amd. Sec. 1, Ch. 103, L. 126. 
1921; re-en. Sec. 1919, R. C. M. 1921. 386A C.J.S. Fines §19; 37 C.J.S. For- 
feitures §§ 8, 9; 81 C.J.S. States § 158. 


79-1503. (1921) Suits, where triable. All actions for the recovery of 
money due under this act, or for the cancellation of leases, or for the can- 
eellation of certificates of purchase or patents, or for the recovery of state 
lands, actions of forcible entry and detainer, actions for ejectment, and all 
other actions affecting any state lands, shall be controlled, as to venue, by 
the provisions of the code of civil procedure relating to the place of trial of 
civil actions; and shall be conducted by the attorney general. 


History: En. Sec. 100, Ch. 147, L. 1909; Collateral References 
re-en. Sec. 1921, R. C. M. 1921. VenueG=2 et seq. 


92 C.J.S. Venue § 6. 


79-1504. (1927) Violation of 1909 land act a felony—penalty. Any 
officer or employee of the state of Montana guilty of a violation of any of 
the provisions of this act and not herein otherwise provided for is hereby 
declared guilty of a felony, and shall be punished by imprisonment in the 
state prison for a term not exceeding ten years, or by a fine not exceeding 
five thousand dollars, or by both fine and imprisonment. 


History: En. Sec. 106, Ch. 147, L. 1909; Collateral References 
re-en. Sec. 1927, R. C. M. 1921. StatesC=81. 
81 C.J.S. States § 85. 
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CHAPTER 16 


INDIAN WELFARE FUNDS—ADMINISTRATION 


Section 79-1601. State departments and bureaus authorized to administer federal funds 
for welfare of Indians. 
79-1602. Board of health—board of education—bureau of child and animal pro- 
tection—administration of federal funds for Indians. 
79-1608. Budgets—accounting to federal disbursing and auditing officers—duty 
of state departments and bureaus. 


79-1601. (5668.14) State departments and bureaus authorized to ad- 
minister federal funds for welfare of Indians. If and whenever the Congress 
of the United States shall authorize the administration of federal appro- 
priations for the welfare of the Indians of Montana through the agency of 
public departments and bureaus of this state, full power and authority is 
conferred upon such state agencies to administer the expenditure of such 
federal appropriations for the welfare of such Indians within the scope of 
the powers conferred upon such departments by law. 

History: En. Sec. 1, Ch. 65, L. 1927. Collateral References 


Indians€~7. 
42 C.J.S. Indians § 22. 


79-1602. (5668.15) Board of health — board of education — bureau 
of child and animal protection—administration of federal funds for Indians. 
In furtherance of this authorization, the state board of health is hereby 
authorized, empowered and directed to administer the expenditure of all 
such federal appropriations as may be made for the care and hospitalization 
of and for medical attention to sick or injured Indians, and for the control 
and prevention of communicable and infectious diseases, and general sani- 
tation among the Indians of Montana. The state board of education is 
authorized, empowered and directed to administer the expenditure of such 
federal appropriations as may be made for the construction and mainte- 
nance of schools and the education of the Montana Indians. The state bureau 
of child and animal protection is authorized, empowered and directed to ad- 
minister the expenditure of such federal appropriations as may be made for 
the relief of aged, infirm, and indigent Indians throughout the state of Mon- 
tana. Subject to such limitations as the Congress of the United States or 
the secretary of the interior may lawfully impose upon the administration 
of such funds, the several state departments above-mentioned are authorized 
to expend the same for the purposes within their respective jurisdictions 
which in the opinion of the respective heads of said departments will best 
conserve the interests and welfare of all the Indians residing within the 
state of Montana. 

History: En. Sec. 2, Ch. 65, L. 1927. 


79-1603. (5668.16) Budgets — accounting to federal disbursing and 
auditing officers—duty of state departments and bureaus. If the Congress 
of the United States shall require the submission of budgets to the secretary 
of the interior or any other federal agency before authorizing the expendi- 
ture of federal funds, such state agencies are hereby authorized to prepare 
budgets showing the amounts necessary during each year to carry out the 
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purposes for which such federal appropriations may be made, and shall 
submit such budgets when prepared to the state board of control who shall 
co-ordinate the same so far as possible and approve them before they are 
forwarded to the federal agency charged with receiving them by Congress. 
Thereafter said state agencies shall account directly to the federal dis- 
bursing and auditing officers and employees of each of said departments 
shall be responsible upon their official bonds to such federal disbursing and 
auditing officers for a proper accounting for all funds so disbursed. 
History: En. Sec. 3, Ch. 65, L. 1927. 


CHAPTER 17 


BONDS OF STATE AND TAXING UNITS—AMORTIZATION PREFERRED 
—FISCAL AGENCIES FOR PAYMENT 


Section 79-1701. Amortization bonds preferred on bonding of state or taxing districts. 


79-1702. Amortization bonds and serial bonds defined. 

79-1703. Matters to be considered on bids for bonds—interest. 

79-1704. Statement of preference of amortization bonds to be included in 
notice of sale. 

79-1705. Copy of notice of sale to be sent register of state lands. 

79-1706. Governor to designate fiseal agencies for bonds. 

79-1707. Bond required of fiscal agencies. 

79-1708. Redemption money may be deposited with fiscal agencies. 

79-1709. Cancellation of bonds and coupons on receipt of redemption moneys 
by fiscal agencies. 

79-1710. Auditor to be notified by bonding districts of fiscal agents—auditor 
to advise governor—notice of place of payment. 

79-1711. Bonding district not responsible for funds remitted to fiscal agents. 

79-1712. Liability of treasurer neglecting to perform duty under act. 

79-1718. Change of fiscal agency by governor—notice. 

79-1701... (5668.1) Amortization bonds preferred on bonding of state or 


taxing districts. Whenever the state of Montana, or any county, city, town, 
school district, or any other taxing unit in the state of Montana having the 
power to issue and negotiate bonds, does hereafter issue its bonds, such 
bonds shall be payable on the amortization plan if bonds in this form can be 
sold and disposed of at a reasonable rate of interest. If amortization bonds 
cannot be negotiated at such reasonable rate of interest, advantageous to 
the people for whose benefit the same are issued, then in such ease, serial 
bonds may be issued in place of amortization bonds. 
History: En. Sec. 1, Ch. 38, L. 1923. Irrigation District Bonds 


The provisions of this section that the 
state, municipal corporations or districts 
in issuing bonds shall give preference to 


Cross-References 
Attorney general to give opinion as to 


validity of bonds, sees. 82-410 to 82-413. 

Cities and towns, bonds, secs. 11-966, 
11-2301 et seq. 

County bonds, sec. 16-2001 et seq. 

Drainage district bonds, sec. 89-2501. 

Housing authority bonds, secs. 35-114, 
35-116. 

Irrigation district bonds, sees. 89-1703 
to 89-1708. 

Limitation of actions testing validity of 
bonds, sec. 82-412. 

School bonds, sec. 75-3901 et seq. 


amortization bonds and accept serial bonds 
only when the former cannot be nego- 
tiated to good advantage do not apply to 
the issuance of irrigation district bonds. 
Such bonds are governed by the provi- 
sions of the irrigation law (89-1703 to 89- 
1705, 89-1707) dealing with the subject 
specially. Walden v. Bitter Root Irr. Dist., 
68 M 281, 292, 217 P 646. 


Retroactivity 


The provisions of this section, declar- 
ing that when the state or a subdivision 
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thereof issues bonds they shall be made may be issued in their place, are not retro- 
payable on the amortization plan unless active. State ex rel. Mills v. Dixon, 68 M 
they cannot be negotiated at a reasonable 526, 527 et seq., 219 P 637. 

rate of interest in which event serial bonds 


79-1702. (5668.2) Amortization bonds and serial bonds defined. 1. 
The term “amortization bonds” is hereby defined as meaning that kind of 
bonds on which part of the principal is required to be paid each time in- 
terest becomes due and payable, which part payment on the principal in- 
creases at each succeeding installment in the same amount that interest pay- 
ment decreases, so that the combined amount due on principal and interest 
on each succeeding due date remains the same until the bond is paid in full. 


2. The term “serial bonds” is hereby defined as meaning that form 
of bonds under which one or more individual bonds become due and must 
be paid at regular intervals during the term for which the bonds were 
issued, so that the last bond will be taken up and paid at the expiration 
of the term for which the bonds were issued. 

History: En. Sec. 2, Ch. 38, L. 1923. 


79-1703. (5668.3) Matters to be considered on bids for bonds—interest. 
In considering bids for various classes of bonds, the board or officers ne- 
gotiating the same, shall take into account not only the rate of interest 
offered or demanded on the various classes, but also what rate of interest 
can be realized on such sinking funds as may be required for the payment 
of serial bonds, and also every other known element affecting the total cost 
of the bond when paid in full. That kind of bond shall be issued which in 
the totality of its effect is the most advantageous to the borrower. Provided, 
however, that this act shall not be so construed as to authorize a higher 
rate of interest on any kind or class of bond than six per centum per annum. 

History: En. Sec. 3, Ch. 38, L. 1923. 


79-1704. (5668.4) Statement of preference of amortization bonds to be 
included in notice of sale. The notice given of the sale of any of the bonds 
covered by sections 79-1701 and 79-1702 shall have included therein infor- 
mation to the effect that amortization bonds are the first choice and that 
serial bonds are the second choice. The inclusion of this information as to 
the order of preference of these kind of bonds in the notice of sale, shall be 
deemed to be an essential part of such notice, and the omission of this in- 
formation shall invalidate the issuance of the bonds under such notice. 

History: En. Sec. 4, Ch. 38, L. 1923. 


79-1705. (5668.5) Copy of notice of sale to be sent register of state 
lands. A copy of the notice of sale of any kind of the bonds covered by this 
act shall be forwarded to the register of state lands of the state of Mon- 
tana in ample time before the date of sale. 

History: En. Sec. 5, Ch. 38, L. 1923. 


79-1706. (5668.6) Governor to designate fiscal agencies for bonds. The 
governor of the state of Montana is hereby authorized to designate one or 
more banks or trust companies in each city in the United States where the 
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bonds or interest coupons of any bonds issued by the state of Montana or 
any county, city, town, school district, irrigation district or drainage dis- 
trict of Montana, are made payable, as the fiscal agency for the state of 
Montana for the payment of such bonds and coupons. 

History: En. Sec. 1, Ch. 92, L. 1925. 


79-1707. (5668.7) Bond required of fiscal agencies. Before establish- 
ing and designating such fiscal agency, the governor shall, if he deem it 
necessary, require a bond to be given by such bank or trust company to the 
state of Montana, in such amount as the governor may prescribe, approve 
and deem sufficient to insure the safety and prompt payment of all funds 
deposited with such fiscal agent. Such bond shall be approved by the gover- 
nor and filed in his office. 

History: En. Sec. 2, Ch. 92, L. 1925. 


79-1708. (5668.8) Redemption money may be deposited with fiscal 
agencies. From and after the passage of this act, the treasurer of the state 
of Montana or the treasurer of any county, city, town, school district, irri- 
gation district, or drainage district of Montana may be required to remit to 
the state fiscal agency, at least fifteen (15) days or such other period as 
may be agreed upon, before the maturity of any bonds or coupons payable as 
provided in section 79-1706, a sufficient sum of money to cover the re- 
demption of such bonds or coupons. 


History: En. Sec. 3, Ch. 92, L. 1925. 


79-1709. (5668.9) Cancellation of bonds and coupons on receipt of re- 
demption moneys by fiscal agencies. On the receipt of any funds by such 
fiscal agent, it shall be the duty of such fiscal agent to notify the officers 
from whom received of the receipt thereof, and immediately upon the pay- 
ment of the bonds or coupons for which such funds were remitted, said 
bonds or coupons shall be canceled and shall be returned to the treasurer of 
the state, county, city, town, school district, irrigation district, or drainage 
district entitled to the same. 

History: En. Sec. 4, Ch. 92, L. 1925. 


79-1710. (5668.10) Auditor to be notified by bonding districts of fiscal 
agents—auditor to advise governor—notice of place of payment. It shall be 
the duty of the treasurer of the state of Montana, or any county, city, town, 
school district, irrigation district, or drainage district of Montana, which 
has issued bonds, to advise the state auditor forthwith, giving the name 
and location of all banks or trust companies at which said bonds or interest 
coupons are made payable, whereupon the state auditor shall so advise the 
governor in order that the necessary fiscal agency may be designated. 


It shall be the duty of the state auditor, immediately after the estab- 
lishment of any fiscal agency provided for in this act, to publish a notice in 
some newspaper of general circulation in any city where such bonds are 
made payable, for two weeks, and thereafter all bonds and coupons of the 
state of Montana, or any county, city, town, school district, irrigation dis- 
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trict or drainage district of Montana, which are by their terms payable 
at a certain bank in said city, shall be paid at said fiscal agency. 
History: En. Sec. 5, Ch. 92, L. 1925. 


79-1711. (5668.11) Bonding district not responsible for funds remitted 
to fiscal agents. No state, county, city, town, school district, irrigation dis- 
trict or drainage district treasurer shall be held responsible for funds re- 
mitted to any fiscal agency in pursuance of the provisions of this act, after 
the acknowledgment of the receipt of the same by the fiscal agent. 

History: En. Sec. 6, Ch. 92, L. 1925. 


79-1712. (5668.12) Liability of treasurer neglecting to perform duty 
under act. In case any state, county, city, town, school district, irrigation 
district, or drainage district treasurer shall willfully neglect or refuse to 
perform the duties imposed by this act, he shall be liable to the holder of 
any bonds or coupons aggrieved thereby, in a sum double the amount of 
such bonds or coupons as shall be dishonored by the neglect or refusal of 
such officer to comply with the provisions of this act, provided the state or 
the municipality shall have funds on hand to pay such obligation herein 
mentioned which may be recovered in a suit at law against such treasurer. 

History: En. Sec. 7, Ch. 92, L. 1925. 


79-1718. (5668.13) Change of fiscal agency by governor—notice. The 
governor of the state may at any time change any fiscal agency in case the 
agency theretofore designated shall neglect or refuse to act, and in case of a 
change being made, it shall be the duty of the state auditor to notify the 
state treasurer and all county, city, town, school district, irrigation district, 
and drainage district treasurers within the state of Montana, of such change, 
and shall publish the same as provided in section 79-1710. 

History: En. Sec. 8, Ch. 92, L. 1925. 


CHAPTER 18 


GENERAL REFUNDING ACT APPLICABLE TO ALL OUTSTANDING BONDS 


Section 79-1801. Refunding state bonds or debentures authorized—interest rate. 
79-1802. Character of bonds—amortization or serial. 
79-1803. Sale of bonds and debentures. 
79-1804. Scope of act. 
79-1805. Cost and expense of refunding. 


79-1801. Refunding state bonds or debentures authorized—interest rate. 
The state board of examiners is hereby authorized and empowered to refund 
any issue of bonds, highway or other debentures, heretofore issued by the 
state of Montana and which are outstanding, or which may hereafter be 
issued by the state of Montana, whenever in the judgment of such board it 
shall be deemed for the best interests of the state to do so; provided, that 
when the amount of any such issue of bonds or debentures is less than five 
hundred thousand ($500,000.00) dollars, the same shall not be refunded 
unless such refunding bonds shall bear interest at a rate of at least one-half 
of one per cent (14 of 1%) per annum less than the rate of interest on the 
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bonds to be refunded, and when the amount of any such issue of bonds or 
debentures is more than five hundred thousand ($500,000.00) dollars, the 
same shall not be refunded unless such refunding bonds shall bear interest 
at a rate of at least one-quarter of one per cent (14 of 1%) per annum less 
than the rate of interest on the bonds to be refunded; provided further, that 
refunding bonds or debentures shall not be issued in any greater amount 
than will be required to pay the principal of the bonds or debentures to be 
refunded, plus any defaulted interest thereon. 
History: En. Sec. 1, Ch. 5, L. 1945. 


79-1802. Character of bonds—amortization or serial. All refunding 
bonds or debentures issued by the state board of examiners under the 
provisions of this act shall be either amortization bonds, as defined by the 
statutes of the state, or serial bonds. Each issue of refunding bonds or 
debentures shall bear upon their face such statement as may be necessary 
to show that they are refunding bonds or debentures and the bonds or 
debentures which are issued to refund. Hach bond and debenture shall 
bear the signature of each member of the state board of examiners and 
shall have affixed thereto the great seal of the state of Montana. Hach 
serial bond thereof shall have coupons attached thereto showing the semi- 
annual payments due thereon, which coupons shall bear the signature of 
each member of the state board of examiners. The state board of ex- 
aminers shall prescribe all other details for the form of the bonds or 
debentures, notice and time of sale. They shall be registered in the office 
of the state treasurer in a book to be provided for that purpose. 


History: En. Sec. 2, Ch. 5, L. 1945; 
amd. Sec. 11, Ch. 260, L. 1959. 


79-1803. Sale of bonds and debentures. The refunding bonds or de- 
bentures which may be issued under the provisions of this act shall be sold 
by the state board of examiners in such manner as they shall deem for the 
best interests of the state, provided that none thereof shall be sold at less 
than its par value; and provided further, that if the state shall hold any 
bonds or debentures to be refunded by any such issue of refunding bonds or 
debentures as investments of institutional or other funds, the same may be 
exchanged for the refunding bonds or debentures, if such exchange be au- 
thorized by the proper state officers or board, subject however to the pro- 
visions for reduced interest rates required by section 79-2501 [79-1801]. 

History: En. Sec. 3, Ch. 5, L. 1945. 


79-1804. Scope of act. All of the provisions of the act authorizing the 
issuance of the bonds or debentures which are to be refunded, in so far as 
the same relate to the issuance and sale, term and rate of interest, tax levies 
or funds for the payment and interest thereof, and time and manner of such 
payments, except in so far as the same may be in conflict with the provisions 
of this act, shall apply fully to such refunding bonds or debentures. 

History: En. Sec. 4, Ch. 5, L. 1945. 


79-1805. Cost and expense of refunding. The state board of examiners 
may require the purchaser to bear the cost and expense of refunding any 
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issue of bonds or debentures in connection with the bid submitted, or the 
cost and expense may be paid out of the sinking and interest fund when 
there is money in such fund, and the balance remaining in such sinking and 
interest fund shall be transferred to and shall become the sinking and inter- 
est fund for such refunding bonds or debentures, and any and all moneys 
thereafter received by the state treasurer for such sinking and interest fund 
shall be placed in the sinking and interest fund of such refunding bonds or 
debentures. 
History: En. Sec. 5, Ch. 5, L. 1945. 


CHAPTER 19 


REVENUE BOND REFINANCING ACT OF 1937 


Section 79-1901. Short title. 
79-1902. Definitions. 
79-1903. Grant of power. 
79-1904. Procedure for authorization. 
79-1905. Terms of refunding bonds. 
79-1906. Validity of refunding bonds. 
79-1907. Sale or exchange of refunding bonds. 
79-1908. Security of the refunding bonds. 
79-1909. Refunding bonds not debts. 
79-1910. Refunding bonds exempt from taxation. 
79-1911. Fiscal agent. 
79-1912. Duties of municipality and officers. 
79-1913. Additional powers and duties. 
79-1914. Right to receivership upon default. 
79-1915. Remedies of refunding bondholders. 
79-1916. Construction of act. 


79-1901. Short title. This act may be cited as “The Revenue Bond Re- 
financing Act of 1937.” 
History: En. Sec. 1, Ch. 121, L. 1937. 


79-1902. Definitions. The following terms wherever used or referred 
to in this act shall have the following meaning, unless a different meaning 
appears from the context: 


(a) The term “municipality” shall mean any city or town of this state 
or the state water conservation board; 


(b) The term “governing body,” in the case of a city or town, shall 
mean the council, commission, or other body, board, officer or officers having 
charge of the finances thereof, and, in the case of the state water con- 
servation board, shall mean the board itself ; 


(c) The term “law” shall mean any act or statute, general, special 
or local, of this state, including, without being limited to, the charter of 
any municipality ; 

(d) The term “enterprise” shall mean any work, undertaking, or proj- 
ect which the municipality is or may hereafter be authorized to construct 
and from which the municipality has heretofore derived or may hereafter 
derive revenues, for the refinancing, or the refinancing and improving of 
which enterprise, refunding bonds are issued under this act, and such enter- 
prise shall include all improvements, betterments, extensions and replace- 
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ments thereto, and all appurtenances, facilities, lands, rights in land, water 
rights, franchises, and structures in connection therewith or incidental 
thereto ; 


(e) The term “federal agency” shall include the United States of 
America, the president of the United States of America, the federal emer- 
gency administrator of public works, Reconstruction Finance Corporation, 
or any agency, instrumentality or corporation of the United States of 
America, which has heretofore been or may hereafter be designated or 
created by or pursuant to any act or acts or joint resolution or joint resolu- 
tions of the Congress of the United States of America, or which may be 
owned or controlled, directly or indirectly, by the United States of America; 


(f) The term “improving” shall mean reconstructing, replacing, ex- 
tending, repairing, bettering, equipping, developing, embellishing or im- 
proving or any one or more of all of the foregoing ; 

(g) The term “refunding bonds” shall mean notes, bonds, certificates 
or other obligations of a municipality issued pursuant to this act, or pur- 
suant to any other law, as supplemented by, or in conjunction with this act; 


(h) The term “refinancing” shall mean funding, refunding, paying or 
discharging, by means of refunding bonds or the proceeds received from 
the sale thereof, all or any part of any notes, bonds, or other obligations 
heretofore or hereafter issued to finance or to aid in financing the acquisi- 
tion, construction or improving of an enterprise and payable solely from 
all or any part of the revenues thereof, including interest thereon in ar- 
rears or about to become due, whether or not represented by coupons or in- 
terest certificates ; 

(i) The term “revenues” shall mean all fees, tolls, rates, rentals and 
charges to be levied and collected in connection with and all other income 
and receipts of whatever kind or character derived by the municipality 
from the operation of any enterprise or arising from any enterprise; 

(j) The term “holder of bonds” or “bondholder” or any similar term 
shall mean any person who shall be the bearer of any outstanding refunding 
bond or refunding bonds registered to bearer or not registered, or the regis- 
tered owner of any such outstanding bond or bonds which shall at the time 
be registered other than to bearer ; 

(k) Words importing the singular number shall include the plural 
number in each case and vice versa, and words importing persons shall in- 
elude firms and corporations. 

History: En. Sec. 2, Ch. 121, L. 1937. 


79-1903. Grant of power. Any municipality shall have power and is 
hereby authorized to refinance, or to refinance and improve, any enterprise, 
and for such purpose or purposes to borrow money and issue refunding 
bonds from time to time. 


History: En. Sec. 3, Ch. 121, L. 1937. Power of municipal corporation to re- 
fund special assessment bonds. 102 ALR 

Collateral References 202. 

Municipal Corporations¢913. Power of municipality or other govern- 


64 C.J.S. Municipal Corporations § 1910. mental body to issue refunding bonds to 
43 Am. Jur. 394, Public Securities and retire obligation in respect of which the 
Obligations, §§ 156-160. creation and maintenance of a sinking 


147 


79-1904 STATE FINANCE 


fund by taxation is required by constitu- Power of governmental unit to issue 
tional or statutory provision. 157 ALR _ bonds as implying power to refund them. 
794. 1 ALR 2d 134. 


79-1904. Procedure for authorization. The refunding bonds shall be 
authorized by resolution or resolutions of the governing body of the munici- 
pality. Such resolutions may be adopted at a regular or special meeting 
and at the same meeting at which they are introduced by a majority of all 
the members of the governing body then in office. Such resolution or reso- 
lutions shall take effect immediately upon the adoption thereof. No other 
proceedings or procedure of any character whatever shall be required for 
the issuance of refunding bonds by the municipality. 

History: En. Sec. 4, Ch. 121, L. 1937. Collateral References 


Municipal Corporations€—917 (1). 
64 C.J.S. Municipal Corporations § 1915. 


79-1905. Terms of refunding bonds. The refunding bonds may be 
issued in one or more series, may bear such date or dates, may mature at 
such time or times not exceeding the period of usefulness of the enterprise, 
as determined by the governing body in its discretion, nor in any event 
exceeding forty years from their respective dates, may bear interest at 
such rate or rates not exceeding the maximum rate of interest borne by 
the notes, bonds, or other obligations refinanced thereby, may be in such 
denomination or denominations, may be in such form, either coupon or 
registered, may carry such registration and conversion privileges, may be 
executed in such manner, may be payable in such medium of payment, at 
such place or places, may be subject to such terms of redemption, with or 
without a premium, may be declared or become due before the maturity 
date thereof, may provide for the replacement of mutilated, destroyed, 
stolen, or lost bonds, may be authenticated in such manner and upon 
compliance with such conditions, and may contain such other terms and 
covenants, as may be provided by resolution or resolutions of the govern- 
ing body of the municipality. Notwithstanding the form or tenor thereof, 
and in the absence of an express recital on the face thereof that the bond 
is nonnegotiable, all refunding bonds shall at all times be, and shall be 
treated as, fully negotiable within the meaning of and for the purposes 
of the Uniform Commercial Code—Investment Securities. 


History: En. Sec. 5, Ch. 121, L. 1937; Collateral References 
amd. Sec. 11-153, Ch. 264, L. 1963. Municipal Corporations€923-926. 
Gross Reference ion C.J.S. Municipal Corporations §§ 1935- 


Uniform Commercial Code—Investment 
Securities, secs. 87A-8-101 to 87A-8-406, 


79-1906. Validity of refunding bonds. Refunding bonds bearing the 
signatures of officers of the municipality in office on the date of the signing 
thereof shall be valid and binding obligations of the municipality for all 
purposes, notwithstanding that before the delivery thereof any or all of the 
persons whose signatures appear thereon shall have ceased to be officers of 
the municipality, the same as if such persons had continued to be officers of 
the municipality until after the delivery thereof. The validity of the au- 
thorization and issuance of the refunding bonds shall not be dependent on 
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or affected in any way by proceedings taken for the improving of any enter- 
prise for the refinancing and improving of which the refunding bonds are 
to be issued, or by contracts made in connection with the improving of any 
such enterprise. Any resolution authorizing refunding bonds may provide 
that any such refunding bond may contain a recital that such refunding 
bond is issued pursuant to this act, and any refunding bond containing such 
recital under authority of any such resolution shall be conclusively deemed 
to be valid and to have been issued in conformity with the provisions of 
this act. | 


History: En. Sec. 6, Ch. 121, L. 1937. 64 C.J.S. Municipal Corporations § 1942 


1 4 
Collateral References Breed 


Municipal Corporations¢—931. 


79-1907. Sale or exchange of refunding bonds. 1. The refunding 
bonds may be sold or exchanged in installments at different times or an 
entire issue or series may be sold or exchanged at one time. Any issue or 
series of refunding bonds may be exchanged in part or sold in part in 
installments at different times or at one time. The refunding bonds may 
be sold or exchanged at any time on, before, or after the maturity of any 
of the outstanding notes, OS dertineanes or other ee ce to be re- 
financed thereby. 


2. If the governing body determines to exchange any refunding bonds, 
such refunding bonds may be exchanged privately for and in payment and 
discharge of any of the outstanding notes, bonds or other obligations of the 
municipality issued to finance or to aid in financing the acquisition, the con- 
struction, the improving, the refinancing, or the improving and refinancing, 
of an enterprise. The refunding bonds may be exchanged for a like or 
greater principal amount of such notes, bonds or other obligations of the 
municipality, except that the principal amount of the refunding bonds may 
exceed the principal amount of such outstanding notes, bonds, or other 
obligations to the extent necessary or advisable, in the discretion of the 
governing body, to fund interest in arrears or about to become due. The 
holder or holders of such outstanding notes, bonds, or other obligations need 
not pay accrued interest on the refunding bonds to be delivered in exchange 
therefor if and to the extent that interest is due or accrued.and unpaid on 
such outstanding notes, bonds, or other obligations to be surrendered. 


8. If the governing body determines to sell any refunding bonds, such 
refunding bonds shall be sold at not less than par at public or private sale 
in such manner and upon such terms as the governing body shall deem 
best for the interests of the municipality. 


History: En. Sec. 7, Ch. 121, L. 1937. 64 C.J.S. oka Corporations §§ 1930- 
1933. 
Collateral References 


Municipal Corporations€—921 (1). 


79-1908. Security of the refunding bonds. 1. The refunding bonds 
shall be special obligations of the municipality and shall be payable from 
and secured by a lien upon the revenues of the enterprise, as shall be more 
fully described in the resolution or resolutions of the governing body au- 
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thorizing the issuance of the refunding bonds, and, subject to the constitu- 
tion of the state of Montana, and to the prior or superior rights of any 
person, any municipality shall have power by resolution of its governing 
body to pledge and assign for the security of the refunding bonds all or any 
part of the gross or the net revenues of such enterprise. 


2. As additional security for any issue of refunding bonds hereunder, 
or any part thereof, any municipality shall have power, and is hereby au- 
thorized, by resolution of its governing body to confer upon the holders of 
the refunding bonds all rights, powers and remedies which said holders 
would be entitled to if they were the owners and had possession of the notes, 
bonds or other obligations for the refinancing of which such refunding bonds 
shall have been issued including, but not limited to, the preservation of the 
lien of such notes, bonds or other obligations without extinguishment, im- 
pairment or diminution thereof. In the event any municipality exercises 
the power conferred by this paragraph, (a) each refunding bond shall con- 
tain a recital to the effect that the holder thereof has been granted the ad- 
ditional security provided by this paragraph and (b) each note, bond, cer- 
tificate or other obligation of the municipality to be refinanced by any such 
refunding bonds, shall be kept intact and shall not be canceled or destroyed 
until the refunding bonds, and interest thereon, have been finally paid and 
discharged but shall be stamped with a legend to the effect that such note, 
bond, certificate or other obligation has been refunded pursuant to the 
Revenue Bond Refinancing Act of 1937. 


3. All refunding bonds of the same issue shall be equally and ratably 
secured, without priority by reason of number, date of bonds, of sale, of 
execution or of delivery, by a len upon the revenues of the enterprise in 
accordance with the provisions of this section and the resolution or resolu- 
tions authorizing the issuance of such refunding bonds. 


4. Nothing in this section or in any other sections of this act shall be 
deemed in any way to alter the terms of any agreements made with the 
holders of any outstanding notes, bonds, or other obligations of the mu- 
nicipality or to authorize the municipality to alter the terms of any such 
agreements, or to impair, or to authorize the municipality to impair, the 
rights and remedies of any creditors of the municipality. 


5. Nothing in this section or in any other section of this act shall be 
deemed in any way to authorize any municipality to do anything in any 
manner or for any purpose which would result in the creation or incurring 
of a debt or indebtedness or the issuance of any instrument which would 
constitute a bond or debt within the meaning of any provision, limitation, 
or restriction of the constitution relating to the creation or incurring of a 
debt or indebtedness or the issuance of an instrument constituting a debt. 

History: En. Sec. 8, Ch. 121, L. 1937. Collateral References 


Municipal Corporations€—950. 
64 C.J.S. Municipal Corporations § 1957. 


79-1909. Refunding bonds not debts. 1. No recourse shall be had for 
the payment of the refunding bonds, or interest thereon, or any part thereof, 
against the general fund of any municipality, nor shall the credit or taxing 
power of any municipality be deemed to be pledged thereto. 
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2. The refunding bonds, and interest thereon, shall not be a debt of 
the municipality, nor a charge, lien or encumbrance, legal or equitable, upon 
any property of the municipality, or upon any income, receipts, or revenues 
of the municipality other than such of the revenues of the enterprise as 
shall have been pledged to the payment thereof, and every refunding bond 
shall recite in substance that said bond, including interest thereon, is pay- 
able solely from the revenues pledged to the payment thereof and that the 
municipality is under no obligation to pay the same, except from said 
revenues. 


History: En. Sec. 9, Ch. 121, L. 1937. Pledge or appropriation of revenue from 

utility or other property in payment there- 
Collateral References for, as indebtedness within constitutional 
Municipal Corporations€—950. or statutory limitation of indebtedness of 


64 C.J.S. Municipal Corporations § 1957. municipality. 72 ALR 687; 96 ALR 1385 
38 Am. Jur. 141, Municipal Corporations, and 146 ALR 328. 
§§ 458-461. Funding or refunding obligations as sub- 
ject to conditions respecting limitation of 
indebtedness or approval by voters. 97 
ALR 442. 


79-1910. Refunding bonds exempt from taxation. The refunding bonds 
and the income therefrom shall be exempt from taxation, except inheri- 
tance, estate and transfer taxes. 

History: En. Sec. 10, Ch. 121, L. 1937. Collateral References 


Taxation@—218. 
84 C.J.S. Taxation § 260. 


79-1911. Fiscal agent. Any municipality shall have power in connec- 
tion with the issuance of refunding bonds to appoint a fiscal agent to pro- 
vide for the powers, duties and functions and compensations of such fiscal 
agent, to limit the liabilities of such fiscal agent to prescribe a method for 
the resignation, removal, merger or consolidation of such fiscal agent and 
the appointment of a successor fiscal agent and the transfer of rights and 
properties to such successor fiscal agent. 

History: En. Sec. 11, Ch. 121, L. 1937. Collateral References 


Municipal Corporations€—214 (1). 
62 C.J.S. Municipal Corporations § 702. 


79-1912. Duties of municipality and officers. 1. In order that the pay- 
ment of the refunding bonds, and interest thereon, shall be adequately 
secured, any municipality issuing refunding bonds pursuant to this act and 
the proper officers, agents and employees thereof, are hereby directed, and 
it shall be the mandatory duty of such officers, agents and employees under 
this act, and it shall further be of the essence of the contract of such munici- 
pality with the bondholders, at all times: 

(a) To pay or cause to be paid punctually the principal of every refund- 
ing bond, and the interest thereon, on the date or dates and at the place or 
places and in the manner and out of the funds mentioned in such refunding 
bonds and in the coupons thereto appertaining and in accordance with the 
resolution authorizing their issuance ; 

(b) To operate the enterprise in an efficient and economical manner 
and to establish, levy, maintain and collect such fees, tolls, rentals, rates and 
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other charges in connection therewith as may be necessary or proper, which 
said fees, tolls, rates, rentals and other charges shall be at least sufficient 
‘after ane aa and reasonable allowances for contingencies and for a 
margin of error in the estimates; 


(1) to pay all current expenses of operation, maintenance and repair 
of such enterprise, (2) to pay the interest on and principal of the refunding 
bonds as the same shall become due and payable, (3) to comply in all re- 
spects with the terms of the resolution or resolutions authorizing the issu- 
ance of refunding bonds or any other contract or agreement with the holders 
of the refunding bonds, and (4) to meet any other obligations of the mu- 
nicipality which are charges, liens or encumbrances upon the revenues of 
such enterprise ; 

(c) To operate, maintain, preserve and keep, or cause to be operated, 
maintained, preserved and kept, the enterprise and every part and parcel 
thereof, in good repair, working order and condition ; 

(d) To preserve and protect the security of ine refunding bonds and 
the rights of the holders thereof, and to warrant and defend such rights 
against all claims and demands of all persons whomsoever ; 

(e) To pay and discharge, or cause to be paid or discharged any and 
all lawful claims for labor, materials and supplies, which, if unpaid, might 
by law become a lien or charge upon the revenues or any part thereof, prior 
or superior to the lien of the refunding bonds, or which might impair the 
security of the refunding bonds, to the end that the priority and security 
of the refunding bonds shall be fully preserved and protected ; 

(f) To hold in trust the revenues pledged to the payment of the 
refunding bonds for the benefit of the holders of the refunding bonds and 
to apply such revenues only as provided by the resolution or resolutions 
authorizing the issuance of the refunding bonds, or if such resolution or 
resolutions shall thereafter be modified in the manner provided therein or 
herein, only as provided in such resolution or resolutions as modified ; 

(g) To keep proper books of record and accounts of the enterprise 
(separate from all other records and accounts) in which complete and 
correct entries shall be made of all transactions relating to the enterprise 
or any part thereof, and which, together with all other books and papers 
of the municipality, shall at all times be subject to the inspection of the 
holder or holders of not less than ten per cent of the refunding bonds then 
outstanding or his or their representatives duly authorized in writing. 


2. None of the foregoing duties shall be construed to require the 
expenditure in any manner or for any purpose by the municipality of any 
funds other than revenues received or receivable from the enterprise. 

History: En. Sec. 12, Ch. 121, I. 1937. Collateral References 


Municipal Corporations¢—950. 
64 C.J.S. Municipal Corporations § 1957. 


79-1913. Additional powers and duties. 1. The governing body of any 
municipality shall have power, in addition to the other powers conferred by 
this act, to insert provisions in any resolution authorizing the issuance of 
refunding bonds, which shall be a part of the contract with the holders 
of the refunding bonds, as to: ~ 
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(a) Limitations on the purpose to which the proceeds of sale of any 
issue of refunding bonds, or any notes, bonds or other obligations then or 
thereafter to be issued to finance the improving of the enterprise, may be 
applied ; 

(b) Limitations on the issuance of additional refunding bonds, or 
additional notes, bonds or other obligations to finance the improving of the 
enterprise, and on the lien thereof ; 


(c) Limitations on the right of the municipality or its governing body 
to restrict and regulate the use of the enterprise ; 


(d) The amount and kind of insurance to be maintained on the enter- 
prise, and the use and disposition of insurance moneys; 


(e) Pledging all or any part of the revenues of the enterprise to which 
its right then exists or the right to which may thereafter come into exist- 
ence; 


(f) Covenanting against pledging all or any part of the revenues of the 
enterprise to which its right then exists or the rights to which may there- 
after come into existence ; 


(g) Events of default and terms and conditions upon which any or all 
of the refunding bonds shall become or may be declared due before maturity 
and as to the terms and conditions upon which such declaration and its 
consequences may be waived ; 


(h) The rights, liabilities, powers and duties arising upon the breach 
by it of any covenants, conditions or obligations ; 


(i) The vesting in a trustee or trustees the right to enforce any cove- 
nants made to secure, to pay, or in relation to the refunding bonds, as to 
the powers and duties of such trustee or trustees, and the limitation of 
habilities thereof, and as to the terms and conditions upon which the 
holders of the refunding bonds or any proportion or percentage of them 
may enforce any covenants made under this act or duties imposed hereby ; 

(j) <A procedure by which the terms of any resolution authorizing re- 
funding bonds, or any other contract with bondholders, including but not 
limited to an indenture of trust or similar instrument, may be amended or 
abrogated and as to the amount of refunding bonds the holders of which 
must consent thereto and the manner in which such consent may be given; 

(k) The execution of all instruments necessary or convenient in the 
exercise of the powers granted by this act or in the performance of the 
duties of the municipality and the officers, agents and employees thereof ; 

(1) Refraining from pledging or in any manner whatever claiming or 
taking the benefit or advantage of any stay or extension law whenever en- 
acted, nor at any time hereafter in force, which may affect the duties or 
covenants of the municipality in relation to the refunding bonds, or the 
performance thereof, or the lien of such refunding bonds; 

(m) The purchase out of any funds available therefor, including but 
not limited to the proceeds of refunding bonds, of any outstanding notes, 
bonds or obligations, including but not limited to refunding bonds, and 
the price or prices at which and the manner in which such purchases may 
be made; 
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(n) <Any other acts and things as may be necessary or convenient or 
desirable in order to secure the refunding bonds, or as may tend to make 
the refunding bonds more marketable. 

2. Nothing in this section shall be construed to authorize any munici- 
pality to make any covenants, to perform any act or to do anything which 
shall require the expenditure in any manner or for any purpose by the 
municipality of any funds other than revenues received or receivable from 
the enterprise. 


History: En. Sec. 13, Ch. 121, L. 1937. Collateral References 
Municipal Corporations€917 (1). 
64 C.J.S. Municipal Corporations § 1915. 


79-1914. Right to receivership upon default. 1. In the event that the 
municipality shall default in the payment of the principal or interest on any 
of the refunding bonds after the same shall become due, whether at 
maturity or upon call for redemption, and such default shall continue for 
a period of thirty days, or in the event that the municipality or the 
governing body or officers, agents or employees thereof shall fail or refuse 
to comply with the provisions of this act or shall default in any agreement 
made with the holders of the refunding bonds, any holder or holders 
of refunding bonds, or trustee therefor, shall have the right to apply 
in an appropriate judicial proceeding to the district court, or any court 
of competent jurisdiction, for the appointment of a receiver of the en- 
terprise, whether or not all refunding bonds have been declared due and 
payable and whether or not such holder, or trustee therefor, is seeking 
or has sought to enforce any other right, or exercise any remedy in connec- 
tion with such refunding bonds. Upon such application the district court 
may appoint, and if the application is made by the holders of twenty-five 
per centum in principal amount of such refunding bonds then outstanding, 
or any trustee for holders of such refunding bonds in such principal amount, 
shall appoint a receiver of the enterprise. 


2. The receiver so appointed shall forthwith, directly or by his agents 
and attorneys, enter into and upon and take possession of the enterprise 
and each and every part thereof and may exclude the municipality, its 
governing body, officers, agents, and employees and all persons claiming 
under them wholly therefrom and shall have, hold, use, operate, manage 
and control the same and each and every part thereof, and, in the name 
of the municipality or otherwise, as the receiver may deem best, and shall 
exercise all the rights and powers of the municipality with respect to the 
enterprise as the municipality itself might do. Such receiver shall main- 
tain, restore, insure and keep insured, the enterprise, and from time to 
time shall make all such necessary or proper repairs as to such receiver 
may seem expedient and shall establish, levy, maintain and collect such fees, 
tolls, rentals, and other charges in connection with the enterprise as such 
recelver may deem necessary or proper and reasonable, and shall collect 
and receive all revenue and shall deposit the same in a separate account 
and apply such revenues so collected and received in such manner as the 
court shall direct. 


3. Whenever all that is due upon the refunding bonds, and interest 
thereon, and upon any other notes, bonds, or other obligations, and interest 
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thereon, having a charge, lien, or encumbrance on the revenues of the 
enterprise and under any of the terms of any covenants or agreements with 
bondholders shall have been paid or deposited as provided therein, and all 
defaults shall have been cured and made good, the court may in its dis- 
eretion, and after such notice and hearing as it deems reasonable and 
proper, direct the receiver to surrender possession of the enterprise to the 
municipality, the same right of the holders of the refunding bonds to 
secure the appointment of a receiver to exist upon any subsequent default 
as hereinabove provided. 


4. Such receiver shall in the performance of the powers hereinabove 
conferred upon him, act under the direction and supervision of the court 
making such appointment and shall at all times be subject to the orders and 
decrees of such court and may be removed thereby. Nothing herein con- 
tained shall limit or restrict the jurisdiction of such court to enter such 
other and further orders and decrees as such court may deem necessary or 
appropriate for the exercise by the receiver of any functions specifically 
set forth herein. 


History: En. Sec. 14, Ch. 121, L. 1937. 64 C.J.S. Municipal Corporations § 1956; 
75 C.J.S. Receivers §§ 9, 150. 
Collateral References 


Municipal Corporations€—939; Receivers 
C21, 82. 


79-1915. Remedies of refunding bondholders. 1. Subject to any con- 
tractual limitations binding upon the holders of any issue or refunding 
bonds, or trustee therefor, including but not limited to the restriction of 
the exercise of any remedy to the specified proportion of percentage of such 
holders, any holder of refunding bonds, or trustee therefor, shall have the 
right and power, for the equal benefit and protection of all holders of 
refunding bonds similarly situated: 

(a) By mandamus or other suit, action or proceedings at law or in 
equity to enforce his rights against the municipality and its governing body 
and any of its officers, agents and employees and to require and compel 
such municipality or such governing body or any such officers, agents 
or employees to perform and carry out its and their duties and obligations 
under this act and its and their covenants and agreements with bondholders; 

(b) By action or suit in equity to require the municipality and the 
governing body thereof to account as if they were the trustee of an express 
trust ; 

(ec) By action or suit in equity to enjoin any acts or things which may 
be unlawful or in violation of the rights of the bondholders; 

(d) Bring suit upon the refunding bonds. 


2. No remedy conferred by this act upon any holder of refunding bonds, 
or any trustee therefor, is intended to be exclusive of any other remedy, but 
each such remedy is cumulative and in addition to every other remedy and 
may be exercised without exhausting and without regard to any other 
remedy conferred by this act or by any other law. No waiver of any default 
or breach of duty or contract, whether by any holder of refunding bonds, 
or any trustee therefor, shall extend to or shall affect any subsequent de- 
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fault or breach of duty or contract or shall impair any rights or remedies 
thereon. No delay or omission of any bondholder or any trustee therefor to 
exercise any right or power accruing upon any default shall impair any such 
right or power or shall be construed to be a waiver of any such default 
or acquiescence therein. Every substantive right and every remedy, con- 
ferred upon the holders of refunding bonds, may be enforced and exercised 
from time to time and as often as may be deemed expedient. In case any 
suit, action or proceeding to enforce any right or exercise any remedy shall 
be brought or taken and then discontinued or abandoned, or shall be de- 
termined adversely to the holder of the refunding bonds, or any trustee 
therefor, then and in every such case the municipality and such holder 
or trustee, shall be restored to their former positions and rights and reme- 
dies as if no such suit, action or proceeding had been brought or taken. 


History: En. Sec. 15, Ch. 121, L. 1937. 55 C.J.S. Mandamus § 148; 64 C.J.S. Mu- 


nicipal Corporations § 1972. 
Collateral References 


Mandamus¢~110; 
tions€955 (1). 


Municipal Corpora- 


79-1916. Construction of act. This act constitutes full and complete 
authority for the issuance of refunding bonds. No procedure or proceedings, 
publications, notices, consents, approvals, orders, acts or things by any 
governing body of any municipality, or any board, officer, commission, de- 
partment, agency or instrumentality of the state or any municipality shall 
be required to issue any refunding bonds or to do any act or perform any 
thing under this act, except as may be prescribed in this act. The powers 
conferred by this act shall be in addition and supplemental to, and not in 
substitution for, and the limitations imposed by this act shall not affect, the 
powers conferred by any other law. This act is remedial in nature and shall 
be liberally construed. 

History: En. Sec. 16, Ch. 121, L. 1937. Collateral References 


Municipal Corporations¢—913. 
64 C.J.S. Municipal Corporations § 1910. 


CHAPTER 20 


BOND VALIDATING ACT 


Short title of act. 

Definitions. 

79-2003. Validation of bonds heretofore issued. 
79-2004. Act does not apply to pending actions. 


79-2001. Short title of act. This act may be cited as “The 1965 Bond 
Validating Act.” 
History: En. Sec. 1, Ch. 75, L. 1965. 


Section 79-2001. 
79-2002. 


validating acts enacted since 1935 were: 


5 Ch. 6, Laws 1937; Ch. 164, Laws 1939; Ch. 
Compiler’s Note 


Chapter 75 of Laws 1965 was _ substi- 
tuted for Ch. 100, Laws 1963 and given the 
same section numbers as it is almost iden- 
tical with the 1963 law. Previous bond 


45, Laws 1941; Ch. 117, Laws 1943; Ch. 
196, Laws 1945; Ch. 81, Laws 1947; Ch. 2, 
Laws 1949; Ch. 18, Laws 1951; Ch. 2, Laws 
1953; Ch. 5, Laws 1955; Ch. 4, Laws 1957; 
Ch. 16, Laws 1959; Ch. 19, Laws 1961. 


79-2002. Definitions. The following terms, wherever used or referred 
to in this act, shall have the following meanings: 


156 


BOND VALIDATING ACT 79-2003 

(1) The term “public body” shall include a county, city, town, school 
district, irrigation district, drainage district, special improvement district, 
or any other political or governmental subdivision of the state of Mon- 
tana, and shall also include the state board of education, the state board 
of examiners, the state water conservation board, the state highway com- 
mission, or any other governmental agency of this state. 

(2) The term “bonds” shall include bonds, notes, warrants, deben- 
tures, certificates of indebtedness, temporary bonds, temporary notes, 
interim receipts, interim certificates and all instruments or obligations 
evidencing or representing indebtedness, or evidencing or representing 
the borrowing of money, or evidencing or representing a charge, lien or en- 
cumbrance on specific revenues, income or property of a public body, 
including all instruments or obligations payable from a special fund. 

History: En. Sec. 2, Ch. 75, L. 1965. 


79-2003. Validation of bonds heretofore issued. All bonds heretofore 
issued by any public body of this state, and all proceedings heretofore 
taken for the authorization and issuance of such bonds, for the levy, 
establishment, pledge and appropriation of taxes, special assessments and 
other charges and revenues to pay such bonds, and for the sale, exchange, 
execution and delivery thereof, are hereby validated, ratified, approved 
and confirmed, notwithstanding any lack of power (other than constitu- 
tional) of such public body, or the governing board or commission or 
officers thereof, to authorize and issue such bonds, or to sell, exchange, 
execute or deliver the same, and notwithstanding any defects or irregu- 
larities (other than constitutional) in such proceedings or in such sale, 
exchange, execution or delivery, and bonds of such public bodies, whether 
heretofore issued or hereafter issued under the authority of proceedings 
heretofore taken, are and shall be binding, legal, valid and enforceable 
obligations of such political body. 


History: En. Sec. 3, Ch. 75, L. 1965. 20 CJS. Counties § 271; 28 C.J.S. 


Drains §12; 39 C.J.S. Highways § 158; 
64 ©.J.S. Municipal Corporations § 1945; 
79 C.J.S. Schools and School Districts 
§ 372; 87 CJ.S. Towns § 152; 94 C.J.S. 
Waters § 324, 


Collateral References 
Counties©-183 (5); Drains¢-18; High- 
ways¢—95 (1), (2); Municipal Corporations 
€—935; Schools and School Districts¢—97 
(8); Towns€—52 (7); Waters and Water 
Courses€230 (2). 
DECISIONS UNDER FORMER LAW 


Title of 138 Words Insufficient to In- 
validate 


Constitutionality 
Chapter 45, Laws 1941, construed in con- 


nection with Ch. 55, Laws 1941 (omitted) 
directing the state board of examiners to 
issue and sell bonds for the erection of 
necessary buildings at the state hospital 
for the insane, did not run counter to the 
provisions of section 2, article XIII of the 
constitution prescribing the manner in 
which state indebtedness in excess of 
$100,000 may be created; such provision 
did not require that a law creating a state 
debt in excess of $100,000 shall be sub- 
mitted to the people at a general election 
for their approval or rejection, but only a 
law authorizing the debt. Nordquist v. 
Ford, 112 M 278, 280, 114 P 2d 1071. 


Though section 37-105 limits the title 
of an act referred to the people to 100 
words, the fact that Ch. 168, Laws 1939 
(omitted) contained 138 words, a point 
not raised until after the people had ap- 
proved the act, was merely a procedural 
defect and as such insufficient to invali- 
date it, particularly so in view of Ch. 45, 
Laws 1941 (omitted) validating all bond 
issues theretofore authorized, thus inelud- 
ing the issue for erection of buildings at 
the state hospital for the insane. Nord- 
quist v. Ford, 112 M 278, 282, 114 P 2d 
1071. 
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79-2004. Act does not apply to pending actions. This act shall not 
apply to or affect any action or appeal instituted on or before January 1, 
1965, in which the validity of any such proceedings or of any such bonds 
is at issue. 

History: En. Sec. 4, Ch. 75, L. 1965. 


CHAPTER 21 


FLOOD CONTROL FUNDS—DISPOSAL 


Section 79-2101. Moneys received from federal government under Flood Control Act— 
distribution to counties. 
79-2102. Expenditure of funds by counties. 


79-2101. Moneys received from federal government under Flood Con- 
trol Act—distribution to counties. All moneys received or hereafter to be 
received by the state of Montana from the secretary of the treasury of the 
United States, under and by virtue of the Flood Control Act of 1954, under 
title thirty-three (33) United States Code annotated section 701-c-3, or 
which are now held in suspense accounts within the state of Montana, 
shall be distributed by the state to the county treasurers of the counties 
of the state of Montana wherein the ficod control land is situated. 

History: En. Sec. 1, Ch. 156, L. 1959. 


79-2102. Expenditure of funds by counties. All moneys received or to 
be received by the county treasurers of the counties of the state of Mon- 
tana wherein such flood control land is situated shall be deposited in the 
funds designated as the county common school tax fund and the general 
public road fund, and shall be expended as follows: 


Fifty per cent (50%) of all moneys received or to be received shall be 
expended for the benefit of the county common schools in the county 
concerned, and fifty per cent (50%) of all moneys received or to be re- 
ceived shall be expended for the benefit of the general public roads in the 
county concerned. 

History: En. Sec. 2, Ch. 156, L. 1959. 


CHAPTER 22 


LONG-RANGE BUILDING PROGRAM BONDS 


Section 79-2201. Definitions and establishment of funds. 
79-2202. Long-range building program bonds. 
79-2203. Sinking fund account. 
79-2204. Waiver of security provisions. 
79-2205. Authorization of bonds. 


79-2201. Definitions and establishment of funds. (1) Long-range 
building program means and includes all buildings, structures and facili- 
ties to be constructed, repaired, used, equipped or furnished and land 
to be acquired therefor with the consent of the legislative assembly in 
accordance with sections 82-3314 to 82-3318, inclusive. 
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(2) Long-range building program bonds mean and include all series 
of bonds issued as authorized in section 79-2202 to finance any portion of 
the long-range building program. 


(8) Sinking fund account means a separate long-range building pro- 
gram subfund which is created within the sinking fund established in 
section 79-410, and shall be segregated by the treasurer from all other 
money in that or any other fund in the treasury and used only to pay long- 
range building program bonds and interest thereon when due, so long as 
any such bonds or interest remain unpaid. 


(4) Clearance fund account means a separate long-range building 
program subfund which is created within the bond and insurance clearance 
fund established in section 79-410, and shall be segregated by the treasurer 
from all other money in that or any other fund in the state treasury and 
used only to pay costs of the long-range building program, upon order of 
the controller acting within the limits of the authority conferred upon him 
by the legislative assembly. 

(5) Board, controller and treasurer mean the state board of examiners, 
state controller and state treasurer, respectively. 

History: En. Sec. 1, Ch. 276, L. 1965. 


79-2202. Long-range building program bonds. (1) When authorized 
by the legislative assembly, and within the limits of such authorization 
and the further limitations in this section, the board may issue and sell 
bonds of the state of Montana in such manner as it shall deem necessary 
and proper to provide funds to finance the long-range building program. 
All bonds issued hereunder shall contain a statement that they are 
not and shall never become a debt or liability of the state of Montana 
within the meaning of any constitutional or statutory limitation or pro- 
vision, and that no ad valorem tax may be levied upon property within 
the state of Montana to pay principal thereof or interest thereon, but 
that the bonds and interest are payable solely from the proceeds of 
special taxes pledged and appropriated to the sinking fund account as pro- 
vided in this chapter, and shall contain the pledge of the state of Montana 
to continue to levy and collect said special taxes and to apply the pro- 
ceeds thereof to the retirement of said bonds and the payment of interest 
thereon. 


(2) Hach series of such bonds shall be issued by the board upon 
request of the controller, in such denominations and form, whether pay- 
able to bearer or registered as to principal or both principal and interest, 
with such provisions for conversion or exchange and for the issuance of 
notes in anticipation of the execution and delivery of definitive bonds, 
bearing interest at such rate or rates not exceeding five per centum 
(5%) per annum, maturing at such times not exceeding thirty (30) years 
from date of issue, subject to redemption at such earlier times and prices 
and upon such notice, and payable at the office of such fiscal agency of 
the state of Montana, as the board shall determine subject to the limita- 
tions contained in this section. 

(3) In the issuance of each series of such bonds, the amount, maturi- 
ties and interest rates thereof shall be fixed in such manner that the 
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maximum amount of principal and interest to become due in any subse- 
quent fiscal year on all such bonds then outstanding and on the series 
so to be issued will not exceed fifty per centum (50%) of the average 
annual amount collected during the three (3) then next preceding fiscal 
years, from the special taxes pledged by law to the sinking fund account 
at the time of such issuance. 

(4) In all other respects the board is authorized to prescribe the form 
and terms of the bonds, and shall do whatever is lawful and necessary 
for their issuance and payment. Such bonds and any interest coupons 
appurtenant thereto shall be signed by the members of the state board 
of examimers, and the bonds shall be issued under the great seal of the 
state of Montana. The bonds and coupons may be executed with fac- 
simile signatures and seal in the manner and subject to the limitations 
prescribed by law. The state treasurer shall keep a record of all such 
bonds issued and sold. 

(5) All proceeds of bonds issued hereunder shall be deposited in the 
clearance fund account, except that any premiums and accrued interest 
received shall be deposited in the sinking fund account. 

History: En. Sec. 2, Ch. 276, L. 1965. Cross-Reference 


Facsimile signatures of public officials, 
secs. 59-1301 to 59-1306. 


79-2203. Sinking fund account. (1) From and after the pledge and 
appropriation of any special tax to the sinking fund account, as provided 
and contemplated in this section, such tax shall continue in force and 
shall be available and shall be irrevocably pledged and appropriated for 
the payment of long-range building program bonds, and all money re- 
ceived from the collection thereof shall be deposited by the treasurer 
to the credit of the sinking fund account, so long as any of such bonds 
or the interest thereon remains unpaid. 


(2) Money in the sinking fund account shall be used first to pay 
interest and principal when due on long-range building program bonds; 
second to accumulate a reserve in the amount required below, for the 
further security of such payments; and third to maintain this reserve 
in an amount at least equal, after each interest and principal payment, 
to the maximum amount of interest and principal which will become 
due on all such bonds which are then outstanding in any subsequent 
fiscal year. 


(3) Money at any time received in the sinking fund account in excess 
of the principal, interest and reserve requirements stated in subsection (2) 
shall be transferred by the treasurer to the general fund. If the balance 
at any time on hand in the sinking fund account is not sufficient for com- 
pliance with subsection (2), the treasurer shall credit to said account an 
amount sufficient to restore said balance from the next collections of the 
special taxes appropriated to said account, and from any other collee- 
tions of taxes appropriated to the general fund, not exceeding the aggre- 
gate amount theretofore transferred from the sinking fund account to the 
general fund, and not including ad valorem taxes on property. 


(4) The state reserves the power, by enactment of the legislative 
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assembly or the people, to levy, impose and assess and to pledge and 
appropriate to the sinking fund account any tax specially designated 
therefrom, except an ad valorem tax on property, or any specified amount 
or percentage of the collections of such special tax, provided that this 
power shall not be construed to constitute a pledge of the general credit 
of the state of Montana. The state also reserves the power to appropriate 
any funds designated by enactment of the legislative assembly or the 
people for the redemption and prepayment of any long-range building 
program bonds, or to authorize the issuance and sale of bonds for the 
purpose of refunding any such outstanding bonds or interest thereon, 
upon such terms and conditions as may be provided in said enactments 
and consistent with covenants and agreements made for the security 
of the outstanding bonds. Refunding bonds issued in advance of the 
maturity of the bonds refunded shall be issued only subject to the con- 
ditions stated in subsection (3) of section 79-2202, substituting for this pur- 
pose the principal and interest requirements of the refunding bonds for 
those of the bonds refunded. Nothing herein shall prevent the board from 
issuing and selling refunding bonds, payable from the sinking fund ac- 
count, to provide funds for payment of principal or interest due on long- 
range building program bonds, when and if and to the extent that the 
sinking fund account is insufficient for this purpose. 


(5) The state hereby pledges and appropriates, and directs to be 
credited as received to the sinking fund account, five per centum (5%) 
of all money received from the collection of the income tax and the cor- 
poration license tax referred to in section 84-1901, and such additional 
amount of said taxes, if any, aS may at any time be needed to comply with 
the principal and interest and reserve requirements stated in subsection 
(2) of this section; provided that no more than five per centum (5%) of 
such tax collections shall be deemed to be pledged for the purpose of subsec- 
tion (8) of section 79-2202. The pledge and appropriation herein made shall 
be and remain at all times a first and prior charge upon all money re- 
ceived from the collection of said taxes. 


(6) After approval through initiative or referendum by a majority 
of the electors voting at an election prior to January 1, 1967, the state 
upon such approval also pledges and appropriates and directs to be 
eredited as received to the sinking fund account all money received from 
the collection of each of the excise taxes on cigarettes and other tobacco 
products which are levied, imposed and assessed by section 84-5606, sub- 
divisions (3) and (4), as amended, after the payment and redemption in 
full of the outstanding bonds for which any such tax has heretofore been 
pledged and appropriated. 

History: En. Sec. 3, Ch. 276, L. 1965. 


79-2204. Waiver of security provisions. If so stated in any series 
of bonds issued hereunder, the purchasers and holders thereof may by 
their purchase and redemption of the same waive in whole or in part the 
security otherwise made available for such bonds by any provision of 
this act. 

History: En. Sec. 4, Ch. 276, L. 1965. 
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79-2205. Authorization of bonds. The board is authorized to issue 
and sell long-range building program bonds in an amount not exceeding 
thirteen million five hundred thousand dollars ($13,500,000), upon the 
conditions and in the manner stated in this chapter. 

History: En. Sec. 5, Ch. 276, L. 1965. 
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Chapter 


Section 


Or ae ts oe 


Sy 


10. 
ine 
12. 
13. 


14. 
15. 
16. 
17. 
18. 
19. 
20. 


21. 
22. 


23. 
24, 
25. 


TITLE 80 


STATE INSTITUTIONS 


Montana, state school for the deaf and blind, 80-101 to 80-123. 

Montana state tuberculosis sanitarium, Repealed—Section 101, Chapter 
199, Laws of 1965. 

Veterans’ home, Repealed—Section 101, Chapter 199, Laws of 1965. 

Farmers’ institutes, Repealed—Section 1, Chapter 190, Laws of 1959. 

Montana state fair, 80-501 to 80-505. 

State bureau of criminal identification, Repealed—Section 101, Chapter 
199, Laws of 1965. 

The state prison, Repealed—Section 101, Chapter 199, Laws of 1965. 

Montana state industrial school, Repealed—Section 101, Chapter 199, 
Laws of 1965, 

State vocational school for girls, Repealed—Section 101, Chapter 199, 
Laws of 1965. 

Admission of females to reformatory institutions, Repealed—Section 101, 
Chapter 199, Laws of 1965. 

Miscellaneous provisions applicable to state institutions, Repealed—Sec- 
tion 101, Chapter 199, Laws of 1965. 

State department of public institutions, Repealed—Section 101, Chapter 
199, Laws of 1965. 

Collection of costs of support of inmates and patients, Repealed—Section 
101, Chapter 199, Laws of 1965. 

State department of institutions, 80-1401 to 80-1409. 

Institutional industries, 80-1501 to 80-1503. 

Payments for the care of residents of institutions, 80-1601 to 80-1604. 

State pulmonary disease hospital, 80-1701 to 80-1703. 

Montana veterans’ home, 80-1801 to 80-1804. 

State prison, 80-1901 to 80-1908. 

State bureau of criminal identification and investigation, 80-2001 to 
80-2006. 

Montana children’s center, 80-2101 to 80-2107. 

State vocational school for girls and state industrial school, 80-2201 to 
80-2213. 

State training school and hospital, 80-2301 to 80-2309. 

Division of mental hygiene—state hospital, 80-2401 to 80-2404. 

Montana center for the aged, 80-2501 to 80-2503. 


CHAPTER 1 


MONTANA STATE SCHOOL FOR THE DEAF AND BLIND 


80-101. School for deaf and blind transferred to Great Falls. 
80-102. Montana state school for deaf and blind independent institution— 


rights saved. 


80-103. Objects and purposes of institution. 

80-104. Rules and regulations by state board of education. 

80-105. Eligibility of children for admittance. 

80-106. When duty of parent, guardian of child to make application for admis- 


sion of child—penalty. 


80-107. Duration of attendance at school. 
80-108. Admission of nonresident children and ndeaties payment of cost— 


Indian children. 


80-109. Provisions for pauper inmates. 
80-110. Data relating to deaf and blind children included in school census—list 


transmitted to school superintendent. 


80-111. Time of regular school term. 
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80-112. Exemptions of employees of school. 

80-113. Property vested in school. 

80-114. Duty of state board of education as to property of school. 
80-115. Repealed. 

80-116. Limitation on expenditure of school moneys. 

80-117. Added duties of superintendent of school for the deaf and blind. 
80-118. Part-time instructor. 

80-119. Qualifications. 

80-120. Employment placement officer’s duties. 

80-121. Field worker’s duties. 

80-122. Part-time instructor’s duties. 

80-1238. Salary. 


80-101. School for deaf and blind transferred to Great Falls. The state 
board of education is hereby instructed on or before the second Wednesday 
in September, 1937, to transfer the school for the deaf and blind, now being 
constructed at Boulder, Montana, to the new building erected for that pur- 
pose at Great Falls, Montana, and to provide the necessary staff for its 
operation and the required furnishings and equipment. 


The equipment in the printing shop and such other equipment in the 
institution at Boulder, used exclusively for instructional purposes for the 
deaf and blind shall be transferred to Great Falls, Montana, and installed 
in the new school for the deaf and blind hereby created. 

History: En. Sec. 1, Ch. 43, L. 1937. Collateral References 


Asylums¢=3. 
7 C.J.S. Asylums § 5. 


80-102. Montana state school for deaf and blind independent institu- 
tion—rights saved. The school for the deaf and blind, formerly located at 
Boulder in connection with the Montana state training school, but hereto- 
fore transferred to the city of Great Falls, shall be known and designated 
as the Montana state school for the deaf and blind, and shall be conducted 
as a Separate and independent unit and institution of the state of Montana, 
under the general supervision, direction, and control of the state board of 
education, with a local executive board to be appointed in the manner, and 
to have the powers, authority and duties granted to and required of such 
board, by the provisions of sections 75-302 to 75-309 ; provided that the trans- 
fer of such school, or any change in the name thereof, or in the objects or 
purposes thereof, shall not be deemed or construed to impair or work any 
forfeiture or alteration of any rights, grants or property heretofore made 
to or acquired by such school or by the state for the use and benefit of such 
school. 

History: En. Sec. 1, Ch. 182, L. 1943. 


80-103. Objects and purposes of institution. The Montana state school 
for the deaf and blind shall be a residential and boarding school for chil- 
dren and adolescents who are deaf or blind, or whose hearing or sight is so 
defective that they cannot be successfully taught, and for such reason are 
unable to receive a sufficient or proper education in the public schools of 
the state. The object and purpose of such school shall be to furnish and 
provide, by the use of specialized methods and systems, an ordinary public 
school education and to teach such trades and vocations as will enable chil- 
dren attending such school to become independent and self-sustaining 
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citizens. Increased and additional facilities shall be provided, from time 
to time, for the more thorough and successful training of those who show a 
special aptitude for becoming proficient at such trades or vocations. In 
the interest of economy and increased opportunities for vocational educa- 
tion and training, and in order that pupils may be practically taught such 
trades and vocations, so much of all carpentering, printing, painting, baking, 
sewing, and other or similar work necessary to be done for and in and about 
the school, as the superintendent of the school may deem practical, shall be 
done by such pupils under competent teachers and foremen, permanently 
or temporarily employed for such purpose, and this requirement shall apply 
to both male and female pupils. 


History: En. Sec. 2, Ch. 182, L. 1943; Cross-Reference 
re-en, Sec. 1, Ch. 169, L. 1949. Building specifications for accommoda- 
tion of handicapped persons, secs. 69-3701 
to 69-3719. 


80-104. Rules and regulations by state board of education. The state 
board of education shall adopt and prescribe such rules and regulations as 
the board may deem necessary and proper for the maintenance and govern- 
ment of the school, the admission of children thereto in conformity with the 
provisions of this act, and the qualifications and compensation of the super- 
intendent and teaching staff of the school; provided that said superintend- 
ent must have a ready and working knowledge of the sign language and 
must have taught three (3) or more years in a school for the deaf. 

History: En. Sec. 3, Ch. 182, L. 1943. 


80-105. Eligibility of children for admittance. On proper application 
being made therefor, deaf and blind children who have reached the age of 
five (5) and who are not more than eighteen (18) years of age residing 
within the state of Montana, and nonresident children, between such ages, 
who are not mentally deficient, dangerously diseased in body, or of con- 
firmed immorality, or incapacitated for useful instruction by reason of 
physical disability, may be admitted to such school. 

History: En. Sec. 4, Ch. 182, L. 1943. 


80-106. When duty of parent, guardian of child to make application for 
admission of child—penalty. Every parent, guardian, or other person hav- 
ing the custody or control of any child between the ages of five (5) and 
eighteen (18) years, whose hearing or sight is so defective that such child 
cannot be properly educated in the public schools of the state, shall make 
application to the superintendent of said school for admission to such school 
for at least nine (9) months during each school year for a period of ten 
(10) years, unless such child is being taught in a private school or in a 
similar institution in another state which affords such child an education 
to the same extent as such child can receive in the Montana state school 
for the deaf and blind; or unless such child be found, for any reason, to be 
ineligible to admission to such school. If such child is being taught in a 
private school, or in a similar institution in another state, such attendance 
must be for at least nine (9) months in each year for ten (10) years, unless 
such child shall arrive at the age of twenty-one (21) years, or shall have 
become self-sustaining before the expiration of such ten (10) year period, 
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The failure of any parent, guardian or other person having the custody 
or control of any blind or deaf child to comply with the provisions of this 
section shall be deemed a misdemeanor and punishable by a fine of not less 
than five dollars ($5.00) nor more than twenty-five dollars ($25.00) for the 
first offense, and not less than twenty-five dollars ($25.00) nor more than 
fifty dollars ($50.00) for each subsequent offense. Upon conviction of any 
parent, guardian or person having custody or control of any such child of a 
failure to comply with the provisions of this section, the court in which such 
conviction is had shall enter in its docket an order directing such parent, 
guardian or other person to comply with the provisions of this section within 
ten (10) days thereafter, and shall deliver a copy of such order to such 
parent, guardian or other person. 

History: En. Sec. 5, Ch. 182, L. 1943. 


80-107. Duration of attendance at school. Every child admitted to 
such school shall be entitled to attend such school for a period of ten (10) 
years, or until reaching the age of twenty-one (21) years, if such age be 
reached before the expiration of such ten (10) year period. Any child who 
has attended the school for a period of ten (10) years, but has not yet 
reached the age of twenty-one (21) years, with the consent and approval 
of the superintendent of the school, may petition the state board of educa- 
tion to remain in such school for an additional period of two (2) years, or 
until arriving at the age of twenty-one (21) years if such child will arrive 
at such age before the expiration of such additional two (2) year. period. 
The board shall consider the petition upon the scholastic record and the 
record as to obedience and morality of such child while in such school and 
if it finds it proper to do so may grant the same; provided, that nothing 
in this section shall be construed so as to prevent the suspension or expulsion 
of any child at any time for insubordination or other cause deemed good 
and sufficient by the board of education and superintendent. 

History: En. Sec. 6, Ch. 182, L. 1943. 


80-108. Admission of nonresident children and advance payment of 
cost—Indian children. Deaf and blind children, who are not residents of 
the state of Montana, upon application being made therefor, may be 
admitted to the school, subject to all eligibility requirements prescribed 
for children who are residents of the state; provided that for each such 
nonresident child there shall be paid to the school in advance a sum of 
money the amount of which shall be determined by a careful estimate of the 
whole per capita cost of maintaining the school during the year imme- 
diately preceding the date of the application; and provided further that 
no nonresident child shall be admitted to the school except when the full 
capacity thereof is not required for children who are residents of the state. 
Indian children who are wards of the United States and Montana resi- 
dents shall be eligible to, and shall be admitted to such school on the 
same terms as residents. The school for the deaf and blind is hereby au- 
thorized to collect reimbursement from the United States government for 
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expenses incurred in providing services for Indian children who are wards 
of the United States government. 


History: En. Sec. 7, Ch. 182, L. 1943; 
amd. Sec. 1, Ch. 194, L. 1953; amd. Sec. 1, 
Ch. 182, L. 1957. 


80-109. (1463) Provisions for pauper inmates. In all cases where a 
person to be sent to said school is too poor to pay for necessary clothing and 
transportation, the judge of the district court of the district where such 
person resides, upon application of any relative or friend, or of any officer 
of the county where said person resides, shall, if he deem the person a 
proper subject, make an order to that effect, which shall be certified by the 
clerk of the court to the superintendent of said school, who shall then pro- 
vide the necessary clothing and transportation at the expense of the county, 
and upon his rendering his proper accounts therefor quarter-annually the 
county commissioners shall allow and pay the same out of the county 
treasury. | 


History: En. Sec. 2344, Pol. C. 1895; Collateral References 
re-en. Sec. 1170, Rev. C. 1907; re-en. Sec. Asylums¢=5. 
1463, R. C. M. 1921. Cal. Pol. C. Sec. 2240. 7 C.J.S. Asylums § 7. 


80-110. Data relating to deaf and blind children included in school 
census—list transmitted to school superintendent. Each school district in 
the state, when taking the school census required by section 75-1903, shall 
use reasonable diligence to ascertain the number of blind and deaf children 
residing in his district, between the ages of five (5) and eighteen (18) years, 
with the name and post-office address of each. And every such clerk shall 
include in his report of such census to the county superintendent of schools 
the names and addresses of all such children in his district, as shown by 
such census, together with the names and post-office addresses of the par- 
ents, guardians or other persons having the custody or control of any 
thereof. The county superintendent of schools, not later than the thirtieth 
day of October in each year, shall make a list in duplicate of all such chil- 
dren, as shown by such census with the names and post-office addresses of 
the parents, guardians or other persons having the custody and control of 
any thereof, and shall transmit one (1) copy thereof to the superintendent 
of the Montana state school for the deaf and blind. 

History: En. Sec. 8, Ch. 182, L. 1943. 


80-111. Time of regular school term, The regular term of school shall 
begin on the second Wednesday of September and close on the second 
Wednesday of June following; provided that the superintendent of such 
school, with the consent and approval of the state board of education may 
provide for the opening of the school on another day and for the closing 
of the same on another day, provided that the term fixed shall be for a 
period of nine (9) months. 

History: En. Sec. 9, Ch. 182, L. 1943. 


80-112. Exemptions of employees of school. All persons employed in 
the school, while so employed, shall be exempt from all jury service and 
from working on roads and highways, but not from paying per capita road 
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or poor taxes or property taxes; and the certificate of the superintendent of 
the school, under the official seal of the school, shall be sufficient evidence of 
such employment. 

History: En. Sec. 10, Ch. 182, L. 1943. 


80-113. Property vested in school. All lands heretofore granted by the 
government of the United States to the state of Montana for the use and 
benefit of the deaf and dumb are hereby set apart and declared to be for 
the use and benefit in perpetuity of the Montana state school for the deaf 
and blind, and all funds arising from the sale or leasing of said lands, or 
any part or portion thereof, shall be applied to the proper use and benefit 
thereof, and all donations, gifts, devises or grants which have been here- 
tofore or may hereafter be made by any person or corporation to said 
school shall vest in the state of Montana for the use and benefit thereof. 

History: En. Sec. 11, Ch. 182, L. 1943. 


80-114. Duty of state board of education as to property of school. The 
state board of education shall have the power and it shall be its duty to 
receive, hold, manage, use, and dispose of any and all real and personal 
property made over to such board, or to the state of Montana, by purchase, 
gift, devise, bequest, or otherwise acquired, and the proceeds, interest and 
income thereof, for the use and benefit of said school. 

History: En. Sec. 12, Ch. 182, L. 1943. 


80-115. Repealed—Chapter 147, Laws of 1963. 
Repeal was repealed by Sec. 242, Ch. 147, Laws 


This section (Sec. 13, Ch. 182, L. 1943), 1963. 
relating to the deaf and blind school fund, 


80-116. Limitation on expenditure of school moneys. No moneys be- 
longing to the deaf and blind school fund shall be expended for any purpose 
other than for the Montana state school for the deaf and blind, and any 
moneys belonging to any fund or funds which may be hereafter created for 
such school shall be expended for the express purpose designated in the 
act or acts creating such fund or funds, and for no other purpose. 

History: En. Sec. 14, Ch. 182, L. 1943. 


80-117. Added duties of superintendent of school for the deaf and blind. 
The superintendent of the Montana school for the deaf and blind is hereby 
authorized to add to his present duties that of acting as combined employ- 
ment placement officer and school field worker temporarily for the sake of 
economy in order to set up this office and operate same until such time as 
in his opinion evidence warrants employing a part-time employment officer 
and school field worker and part-time instructor. 

History: En. Sec. 1, Ch. 189, L. 1945. 


80-118. Part-time instructor. When said superintendent believes he 
needs such part-time instructor he shall make recommendations to the state 
board of education. 

History: En. Sec. 2, Ch. 189, L. 1945. 
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80-119. Qualifications. Such employment placement officer must have a 
working knowledge of the sign language and taught three years or more in 
a deaf school. 

History: En. Sec. 3, Ch. 189, L. 1945. 


80-120. Employment placement officer’s duties. As employment place- 
ment officer it shall be his duty to gather and record such data and statistics 
to help him locate suitable employment for such deaf and hard of hearing 
persons not in attendance at said school, or for those who have been trained 
by the state bureau of vocational rehabilitation when it so requests such 
assistance. He shall consult with various county, state and federal agencies 
and with state department of public welfare to secure employment for self- 
sustaining persons. He shall co-ordinate his work with such federal agencies 
as social security and re-employment, for those out of work, as required 
under this law. 

History: En. Sec. 4, Ch. 189, L. 1945. 


80-121. Field worker’s duties. As field worker he shall consult with 
school officers, parents or guardians of adult deaf relative to handicapped 
children, relative to their admission to said school. 

History: En. Sec. 5, Ch. 189, L. 1945. 


80-122. Part-time instructor’s duties. As part-time instructor he shall 
teach and prepare students in the school, for employment and other duties, 
as directed by the superintendent. 

History: En. Sec. 6, Ch. 189, L. 1945. 


80-123. Salary. His salary shall be fixed by the board and paid as 
salaries of other employees of said school. 
History: En. Sec. 7, Ch. 189, L. 1945. 


CHAPTER 2 


MONTANA STATE TUBERCULOSIS SANITARIUM 


(Repealed—Section 2, Chapter 189, Laws of 1959; Section 10, Chapter 213, Laws of 
1963; Section 82, Chapter 266, Laws of 1963; Section 101, Chapter 199, 
Laws of 1965) 


80-201 to 80-217. (1511 to 1525) Repealed. 


Repeal L. 1963), relating to the Montana state 

These sections (Sees. 1 to 15, Ch. 125, tuberculosis sanitarium were repealed by 
L. 1911; Sec. 1, Ch. 26, Ex. L. 1919; See. 1, Sec. 2, Ch. 189, Laws 1959; Sec. 10, Ch. 
Ch. 186, L. 1921; Sec. 1, Ch. 4, L. 1927; 213, Laws 1963; See. 82, Ch. 266, Laws 
Sees. 1, 2, Ch. 76, L. 1947; Sec. 1, Ch. 142, 1963; Sec. 101, Ch. 199, Laws 1965. For 
L. 1953; Sec. 1, Ch. 189, L. 1959; Sees. 1, new law, see secs. 80-1406, 80-1701 to 80- 
2, Ch. 94, L. 1961; Sees. 47 to 50, Ch. 266, 1703. 
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CHAPTER 3 


VETERANS’ HOME 


(Repealed—Section 82, Chapter 266, Laws of 1963; Section 101, Chapter 199, 
Laws of 1965) 


80-301 to 80-322. 


Repeal 


These sections (Sees. 2510 to 2516, 2518 
to 2520, 2524 to 2527, Pol. C. 1895; Sec. 1, 
p. 93, L. 1897; See. 1, p. 50, L. 1899; See. 
1, Ch. 18, L. 1903; Sec. 1, Ch. 87, L. 1903; 
See. 1, Ch. 33, L. 1905; Sees. 1 to 3, Ch. 23, 
L. 1909; See. 1, Ch. 30, L. 1909; Sec. 1, 
Ch. 20, L. 1911; See. 1, Ch. 93, L. 1913; 
See. 1, Ch. 41, L. 1919; Sees. 1 to 3, Ch. 
126, L. 1925; See. 1, Ch. 149, L. 1925; See. 
1, Ch. 60, L. 1931; See. 1, Ch. 156, L. 1931; 


(1526 to 1546.1) 


Repealed. 


See1, Ch. 12, L2°1935; See."1, Oh, 697i. 
1935; Sec. 1, Ch. 57, L. 1945; Sec. 1, Ch. 
81, L. 1945; Sees. 1 to 3, Ch. 82, L. 1949; 
See. 1, Ch. 118, L. 1955; See. 1, Ch. 154, 
L. 1955; See. 232, Ch. 147, L. 1963; Sees. 
13 to 18, Ch. 266, L. 1963), relating to 
veterans’ home were repealed by Sec. 82, 
Ch. 266, Laws 1963; Sec. 101, Ch. 199, 
Laws 1965. For present law, see sees. 80- 
1801 to 80-1804. 


CHAPTER 4 


FARMERS’ INSTITUTES 
(Repealed—Section 1, Chapter 190, Laws of 1959) 


80-401 to 80-404. 
Repeal 


These sections (Secs. 1, 4, 5, pp. 55, 


56, L. 1901; Secs. 1, 2, 5, Ch. 105, L. 1903; 


(1576 to 1579) Repealed. 


See. 1, Ch. 8, L. 1909; See. 1, Ch. 133, L. 
1921), relating to farmers’ institutes, were 
repealed by Sec. 1, Ch. 190, Laws 1959, 


CHAPTER 5 
MONTANA STATE FAIR 


Section 80-501. 
80-502. 
80-503. 
80-504. 
80-505. 


Control of state fair. 


Location of state fair. 


80-501. 


Establishment of state fair. 
Objects and purposes—time for holding. 


Custody of fair property—letting of privileges. 


(1580) Establishment of state fair. For the promotion of the 


public welfare and in order to give prominence and publicity to the re- 
sources of the state of Montana, there is hereby established a state institu- 
tion to be known and designated as “The Montana State Fair.” 


History: En. Sec. 1, Ch. 47, L. 1911; 
re-en. Sec. 1580, R. C. M. 1921. 


NOTE.—The Montana state fair was 
created by chapter 96, Laws of 1903, ap- 
pearing as sections 1311 to 1322, Revised 
Codes of 1907. The law is here given as 
amended by chapter 47, Laws of 1911. 


80-502. 


Cross-References 

Appropriation by counties for exhibits, 
sec. 16-1407. 

Management by department of agricul- 
ture, sec. 3-107, 


Collateral References 


Agriculture€=5. 
3 C.J.S. Agriculture § 14. 


(1581) Objects and purposes—time for holding. The objects 


and purposes of said institution shall be to encourage the location and 
settlement of the public lands within this state, and to encourage immi- 
gration and capital in aid of the further development of our natural re- 
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sources; and to better disseminate knowledge concerning the growth, 
prosperity, and possibilities of agriculture, stock raising, horticulture, 
mining, mechanic arts, and industrial pursuits in this state. To this end 
the management of said institution shall provide an annual state fair or 
exposition of all said enumerated products, which fair shall be conducted 
for a period of not more than two (2) weeks as the management may desig- 
nate, between the fifteenth day of August and the fifteenth day of October 
of each year; the state purchasing agent for the department of agriculture, 
if either enters into any agreement concerning the use, repairing or ocecu- 
panecy of the Montana state fairgrounds, shall insure the fact that no 
liability of any kind or nature shall attach to the state of Montana through 
said use or occupancy and further provide that the state of Montana shall 
in no way be obligated for any costs or expenses of any manner or kind 
incident to or arising out of the holding of “The Montana State Fair.” 


History: En. Sec. 2, Ch. 47, L. 1911; 1, Ch. 7, L. 1943; amd. Sec. 1, Ch. 142, L. 
re-en. Sec. 1581, R. C. M. 1921; amd. Sec. 1947. 


80-503. (3640) Control of state fair. The department of agriculture, 
labor, and industry, through the division of labor and publicity, shall have 
entire charge and control of the Montana state fair, and it shall be its duty 
to cause the holdings of said fair in the manner provided by sections 80-501 
and 80-502. 


History: En. Sec. 61, Ch. 216, L. 1921; 
re-en. Sec. 3640, R. C. M. 1921. 


NOTE.—The department of agriculture, 
labor and industry has been divided into 
two departments: the department of agri- 
eulture and the department of labor and 
industry, each under separate commission- 


4 Am. Jur. 2d 140, Amusements and Ex- 
hibitions, § 19. . 


Power of county or municipality to ex- 
empt from taxation or otherwise aid or 
subsidize private enterprises conducted 
for recreational, exhibition, or entertain- 
ment purposes. 116 ALR 889. 


Liability for injury inflicted by animal 
exhibited at show. 129 ALR 431, 


ers. See sec. 3-101.1. 


Collateral References 


Agriculture@=5. 
3 C.J.S. Agriculture § 14. 


80-504. (3643) Custody of fair property—letting of privileges. During 
the time when such fair is being held and during such times immediately 
preceding and following the holding of the same as may be necessary and 
required to prepare for such fair and to dismantle the same, and which 
times shall be fixed and designated by the state board of examiners the 
commissioner of agriculture shall have the care and custody of all the 
property belonging to the state fair, and shall be entrusted with the direc- 
tion and administration of all of its business and affairs and shall adopt 
and enforce all necessary rules for the conduct and management of the fair 
and for the regulation of its officers and employees. At all other times 
the state purchasing department or division shall have the care, custody and 
control of all of the property belonging to the state fair. 


History: En. Sec. 64, Ch. 216, L. 1921; 
re-en. Sec. 3643, R. C. M. 1921; amd. Sec. 
2, Ch. 7, L. 1943. 


80-505. (3644) Location of state fair. The state fair shall be perma- 
nently located on the present grounds now owned by the state and devoted 
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to that purpose, located north of the city of Helena, in Lewis and Clark 
county, and such additional lands as may hereafter be obtained in connec- 
tion therewith are hereby dedicated for the use of the Montana state fair. 


History: En. Sec. 65, Ch. 216, L. 1921; 
re-en. Sec. 3644, R. C. M. 1921. 


CHAPTER 6 


STATE BUREAU OF CRIMINAL IDENTIFICATION 
(Repealed—Section 101, Chapter 199, Laws of 1965) 


80-601 to 80-608. 
Repeal 


These sections (Sees. 1 to 8, Ch. 151, L. 
1931), relating to the state bureau of 


(12465.1 to 12465.8) Repealed. 


criminal identification, were repealed by 
See. 101, Ch. 199, Laws 1965. For present 
law, see sees. 80-2001 to 80-2006. 


CHAPTER 7 


THE STATE PRISON 
(Repealed—Section 2, Chapter 117, Laws of 1955; Section 1, Chapter 15, Laws 
of 1959; Section 242, Chapter 147, Laws of 1963; Section 82, Chapter 266, 
Laws of 1963; Section 101, Chapter 199, Laws of 1965) 


80-701 to 80-749. (12434 to 12465) 
Repeal 


These sections (Sec. 1, p. 398, L. 1877; 
Sees. 2950 to 2977, 2980, Pen. C. 1895; 
Sees], 2; Ch. 195,°05511907; See! 1j-Ch: 14; 
Ls 1913; Seentl’ Chi e09Mh. ao liSecsad 
to 4, Ch. 152, L. 1927; Secs. 1 to 5, Ch. 
173, L. 1929; Secs. 1, 2, Ch. 196, L. 1931; 
Seesnl1, Ch04, 12.1935; Sees! 1¢ to 6, Ch: 
180, L. 1935; Sec. 1, Ch. 107, L. 1943; 
Sec.. 1, Chgdi0, Uy9438;0Seee1, Chirz2, L. 
1945; Sees: 1, 3, Ch.-117, L.1955: Sec: 1, 
Ch. .261 "Le 195o+sSec. b ChonGgh. 1.91957: 


Repealed. 


See. 1, .Ch...14, L,,,1959; ‘Sec. dy) Ch s8,0. 
1959; iSec., J, Ch.,,71, du. 1959s, Seeavily tone, 
Ch. 242, L. 1959;.Sees. 28, 29, Ch. 97, L. 
1961; Sec. 230, Ch. 147, L. 1963; Sees. 31 
to 46, Ch. 266, L. 1963), relating to the 
state prison, were repealed by Sec. 2, Ch. 
117, Laws 1955; See. 1, Ch. 15, Laws 1959; 
See. 242, Ch. 147, Laws 1963; See. 82, Ch. 
266, Laws 1963; Sec. 101, Ch. 199, Laws 
1965. For present law, see secs. 80-1404 
to 80-1406, 80-1901 to 80-1908. 


CHAPTER 8 


MONTANA STATE INDUSTRIAL SCHOOL 


(Repealed—Section 242, Chapter 147, Laws of 1963; Section 82, Chapter 266, Laws of 
1963; Section 101, Chapter 199, Laws of 1965) 


80-801 to 80-827. 
Repealed. 
Repeal 


These sections (Secs. 1, 15, 16, 18 to 21, 
pp. 183, 186, 187, L. 1893; Sees. 3062, 3063, 
3074, 3077, 3078, 3080 to 3083, 3088 to 3100, 
Pen. C. 1895; Sees. 1, 3, 4, Ch. 136, L. 1915; 
See. 1,’ Ch. 57,71. -1917;"Secerd, ‘Cho 427 Li 
19215) See. ly Chii43,il. 19215 Seesi, Ch; 
61, L, 19213: See. 1, Ch. 62, L. 1921s Sec..1, 
Ch. 97, L. 1941; Secs. 1 to 6, Ch. 156, L. 
1943; Sec.°1,°Ch. 11, L. 1945; Sec. 1, Ch. 


(12488, 12489, 


12491 to 12497, 12499 to 12515) 


42, L. 1945; Sec. 1, Ch. 96, L. 1945; See. 1, 
Ch. 203, L. 1947; Sec. 1, Ch, 235, L. 1953; 
Sec. 2, Ch. 242, L. 1953; Sec. 1, Ch. 254, 
L. 1963; Sees. 59 to 63, Ch. 266, L. 1963), 
relating to the Montana state industrial 
school, were repealed by Sec. 242, Ch. 147, 
Laws 1963; See. 82, Ch. 266, Laws 1963; 
See. 101, Ch. 199, Laws 1965. For present 
law, see secs. 80-1406, 80-2201 to 80-2212. 
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CHAPTER 9 


STATE VOCATIONAL SCHOOL FOR GIRLS 


(Repealed—Section 3, Chapter 133, Laws of 1955; Section 82, Chapter 266, Laws of 
1963; Section 101, Chapter 199, Laws of 1965) 


80-901 to 80-930. (12519 to 12546) Repealed. 


Repeal Sec. 2, Ch. 254, L. 1963; Sees. 64 to 68, 

These sections (Sees. 1 to 16, 18 to 29, Ch. 266, L. 1963), relating to the state vo- 
Ch. 101, L. 1919; Sees. 1, 2, Ch. 196, L. cational school for girls, were repealed by 
1937; Sec. 2, Ch. 32, L. 1943; Sees. 1 to 6, Sec. 3, Ch. 133, Laws 1955; Sec. 82, Ch. 266, 
8, Ch. 198, L. 1945; Sec. 1, Ch. 62, L. Laws 1963; Sec. 101, Ch. 199, Laws 1965. 
1947; See. 1, Ch. 214, L. 1947; Sec. 1, Ch. For present law, see secs. 80-1406, 80-2201 
73, L. 1951; Sees. 1, 2, Ch. 133, L. 1955; to 80-2212. 


CHAPTER 10 


ADMISSION OF FEMALES TO REFORMATORY INSTITUTIONS 
(Repealed—Section 101, Chapter 199, Laws of 1965) 


80-1001 to 80-1006. (12547 to 12552) Repealed. 
Repeal women to reformatory institutions, were 


These sections (Secs. 1 to 6, Ch. 131, repealed by See. 101, Ch. 199, Laws 1965. 
L. 1909), relating to the commitment of 


CHAPTER 11 


MISCELLANEOUS PROVISIONS APPLICABLE TO STATE INSTITUTIONS 
(Repealed—Section 101, Chapter 199, Laws of 1965) 


80-1101. Repealed. 
Repeal purposes, was repealed by Sec. 101, Ch. 
This section (Sec. 1, Ch. 249, L. 1953; 199, Laws 1965. For present law, see sec. 


See. 81, Ch. 266, L. 1963), authorizing the 80-1405. 
lease or purchase of land for institutional 


CHAPTER 12 


STATE DEPARTMENT OF PUBLIC INSTITUTIONS 
(Repealed—Section 101, Chapter 199, Laws of 1965) 


80-1201 to 80-1212. Repealed. 
Repeal were repealed by Sec. 101, Ch. 199, Laws 
These sections (Secs. 1 to 12, Ch. 266, 1965. For present law, see secs. 80-1401 to 
L. 1963; Sec. 36, Ch. 177, L. 1965) creating 80-1409. 
the state department of public institutions, 


CHAPTER 13 


COLLECTION OF COSTS OF SUPPORT OF INMATES AND PATIENTS 
(Repealed—Section 101, Chapter 199, Laws of 1965) 


80-1301 to 80-1306. Repealed. 


Repeal pealed by Sec. 101, Ch. 199, Laws 1965. 
These sections (Sees. 1 to 6, Ch. 213, Fo eae law, see secs. 80-1601 to 80- 


L. 1963), relating to maintenance costs for 
inmates of certain institutions, were re- 
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CHAPTER 14 


STATE DEPARTMENT OF INSTITUTIONS 


Section 80-1401. Purpose of department. 
80-1402. Definition of terms. 
80-1403. Institutions in department. 
80-1404. Director of department—appointment, powers and duties. 
80-1405. Powers and duties of board. 
80-1406. Warden and superintendents of institutions—local advisory commit- 
tees—council of superintendents. 
80-1407. Board of institutions—appointment and qualifications. 
80-1408. Officers of board—per diem and expenses of members. 
80-1409. General function of board—meetings. 


80-1401. Purpose of department. The purpose of the legislative as- 
sembly in creating a state department of institutions is to utilize at maxi- 
mum efficiency the resources of state government in a co-ordinated effort 
to restore the physically or mentally disabled, to rehabilitate the violators 
of law, to sustain the vigor and dignity of the aged, to provide for children 
in need of temporary protection or correctional counseling, to train children 
of limited mental capacity to their best potential, to rededicate the re- 
sources of the state to the productive independence of its now dependent 
citizens, and to co-ordinate and apply the principles of modern institutional 
administration to the institutions of the state. 


History: En. Sec. 1, Ch. 199, L. 1965. tana, 1947, with the subject matter under 
each heading assigned to a separate chap- 
Codification ter of that title.” 
Chapter 199, Laws 1965, contained a 
Pe cette reading: “It is the intent of Collateral References 
the legislative assembly that all non- StatesG—82, 
amendatory sections of this bill be codi- 81 C.J.S. States § 102. 


fied in Title 80, Revised Codes of Mon- 


80-1402. Definition of terms. As used in this act, unless the con- 
text clearly indicates otherwise: 


(1) “Department” means the state department of institutions. 

(2) “Director” means the director of the state department of institu- 
tions. 

(8) “Board” means the state board of institutions. 


(4) “Institution” means any of the institutions listed in section 80- 
1403. 
History: En. Sec. 2, Ch. 199, L. 1965. 


80-1403. Institutions in department. The following institutions are in 
the state department of institutions: 


(1) State Pulmonary Disease Hospital 
(2) Montana Veterans’ Home 

(3) State Prison 

(4) Montana Children’s Center 

(5) State Vocational School for Girls 
(6) State Industrial School 

(7) State Training School and Hospital 
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(8) State Hospital 
(9) Montana Center for the Aged 


No state institution may be moved, discontinued or abandoned without 
prior consent of the legislative assembly. 
History: En. Sec. 3, Ch. 199, L. 1965. 


80-1404. Director of department — appointment, powers and duties. 
The board shall appoint the director, who is the chief executive and ad- 
ministrative officer of the department. The director shall be a person 
qualified by experience, training and professional competence in institu- 
tional rehabilitation and treatment management. The function of the 
director, in addition to other duties assigned to him by law, is to execute 
the policies established by the board. The director shall appoint employees 
for the central office of the department. The board shall appoint and after 
hearing held discharge the warden or superintendents of institutions. 

History: En. Sec. 4, Ch. 199, L. 1965. 


80-1405. Powers and duties of board. The board shall: 


(1) Adopt general rules and regulations, not inconsistent with law, 
for the government of the department. Such rules and regulations may 
govern and provide for 

(a) The admission, custody, transfer and release of residents of 
institutions except as otherwise provided by law. However, no such 
rules and regulations shall amend or alter the statutory powers and 
duties of the state board of pardons. 


(b) The manufacture, production, acquisition, use, and transfer of 
materials, supplies, and produce, for and between institutions. 


(c) The custody, expenditure, and receipt of moneys at institutions. 
(d) Employment of personnel in institutions. 


(2) Report to the governor before the first day of November of each 
year and to the legislative assembly before the second Monday of each 
biennial legislative session. The reports shall fully describe the activities 
of the department and shall contain recommendations for any changes 
in programs or the passage of any laws necessary for the improvement 
of the department. 


(3) Review and approve all budget requests for institutions prior to 
submittal to the director of the budget. 


(4) Subject to the provisions of “The Department of Administration 
Act,” lease or purchase lands for use by institutions, and classify such 
lands to determine which are of such character as to be most profitably 
used for agricultural purposes, taking into consideration the needs of 
all institutions for the food products that can be grown or produced on 
the lands, and the relative value of agricultural programs in the treatment 
or rehabilitation of the person confined in institutions. 


(5) Utilize the staff and services of other state agencies and units 
of the university of Montana, within their respective statutory functions, 
to carry out the purposes of this act. 
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(6) Propose programs to the legislative assembly to meet the pro- 
jected long-range needs of institutions, including programs and facilities 
for the diagnosis, treatment, care, and aftercare of persons placed in 
institutions. 

(7) Encourage the establishment of programs at the local level for 
the prevention and rehabilitation of physical and mental disability. 


History: En. Sec. 5, Ch. 199, L. 1965. institutions and the advisory council on 
; J prison-made goods and transferred the 
Agencies Abolished records and property of those agencies to 


Section 102, Ch. 199, Laws of 1965, abol- the state department of institutions. 
ished the council for welfare, health and 


80-1406. Warden and superintendents of institutions—local advisory 
committees—council of superintendents. The warden or superintendents 
of institutions in the department are responsible for the immediate man- 
agement and control of their respective institutions, subject to the general 
policies and programs established by the department. Except as other- 
wise provided by law, the warden or superintendent of each institution 
may appoint and employ all necessary assistants and employees, subject 
to approval by the director as to number, salary, classification and qualifi- 
eation. The warden or superintendent of an institution, subject to ap- 
proval by the director and the board, may appoint a local advisory com- 
mittee, without obligation to the state, to serve as a liaison agency with 
the community in which the institution is located. The warden and 
superintendents comprise a council of superintendents which shall meet 
periodically with the board. 

History: En. Sec. 6, Ch. 199, L. 1965. 


80-1407. Board of institutions—appointment and qualifications. The 
state board of institutions consists of five (5) members appointed by the 
governor with the advice and consent of the senate. The appointees shall 
be selected so that not more than three (3) are from the same congressional 
district and so that not more than three (3) are affiliated with the same 
political party. An appointment to replace a member whose term has 
expired shall be for five (5) years. An appointment to replace a member 
whose term has not expired shall be for the remainder of the term. Board 
members shall be qualified by aptitude, experience and interest. 

History: En. Sec. 7, Ch. 199, L. 1965. 


80-1408. Officers of board—per diem and expenses of members. The 
board shall elect a chairman and other necessary officers. Board members 
shall receive twenty-five dollars ($25.00) per day for attending meetings 
or in the discharge of other board duties when assigned by the board. 
Board members shall also be reimbursed for actual and necessary expenses 
incurred in attending meetings and in the discharge of other board 
duties when assigned by the board. The director shall act as secretary 
of the board. 

History: En. Sec. 8, Ch. 199, L. 1965. 


80-1409. General function of board—meetings. The function of the 
board, in addition to other duties assigned to it by law, is to establish 
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general policies for the management of the department of institutions, 
and to advise and consult with the governor and director on the manage- 
ment of institutions. The board shall meet bimonthly and may hold 
additional meetings on the call of the chairman, or at the request of the 
director or any two members of the board. Three members constitute a 
quorum for the transaction of business. 

History: En. Sec. 9, Ch. 199, L. 1965. 


CHAPTER 15 


INSTITUTIONAL INDUSTRIES 


Section 80-1501. Industrial activities permitted at institutions—powers of department 
—incentive pay to inmates. 
80-1502. Disposition of receipts from sale of goods. 
80-1503. Public sale of goods prohibited—exchange for products of other states 
—labor contracts. 


80-1501. Industrial activities permitted at institutions—powers of de- 
partment—incentive pay to inmates. The department of institutions may 

(1) Establish industries in institutions which will result in the pro- 
duction or manufacture of goods that may be needed by institutions and 
other state agencies and that will assist in the rehabilitation of residents 
in institutions. 

(2) Print catalogs describing goods manufactured or produced by in- 
stitutions and distribute the catalogs. 

(8) Fix the sale price for goods produced or manufactured at institu- 
tions. Such prices shall not exceed prices existing in the open market 
for goods of comparable quality. 

(4) Require institutions to purchase needed goods from other institu- 
tions. 

(5) Provide for the repair and maintenance of property and equip- 
ment of institutions by residents of institutions. 

(6) Provide for the repair and maintenance at an institution of 
furniture and equipment of any state agency. 

(7) Provide for the manufacture at an institution of motor vehicle 
license plates and other articles needed by the registrar of motor vehicles. 

(8) In ease of emergency, and with the approval of the board, sell 
agricultural products and livestock on the open market. Receipts from 
such sales shall be deposited in the general fund. 

(9) Provide for the manufacture at an institution of highway, road, 
and street marking signs for the use of the state or any of its political 
subdivisions. 

(10) Pay an inmate of the state prison an amount not exceeding 
fifty cents ($.50) per day as an incentive for the performance of work, 
based on the following criteria : 

(a) Knowledge and skill 

(b) Attitude toward authority 

(ce) Physical effort 

(d) Responsibility for equipment and materials 

(e) Regard for safety of others. 
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All such wages shall be paid from receipts from the sale of goods produced 
or manufactured at the institution where the resident resides. 
History: En. Sec. 10, Ch. 199, L. 1965. Collateral References 


Prisons@-12. 
72 C.J.S. Prisons § 17. 


80-1502. Disposition of receipts from sale of goods. Except as pro- 
vided in subsection (8) of section 80-1501, receipts from the sale of goods 
produced or manufactured by an institution shall be deposited in the ear- 
marked revenue fund for the use of the industries program of the institution. 

History: En. Sec. 11, Ch. 199, L. 1965. 


80-1503. Public sale of goods prohibited—exchange for products of 
other states—labor contracts. (1) Except as provided in subsection (8) 
of section 80-1501, and except for articles made by a resident of an in- 
stitution for his own profit, the sale or exchange, directly or indirectly to 
the consuming public of goods produced or manufactured at an institu- 
tion, is prohibited. 

(2) The exchange of goods produced by an institution for the prod- 
ucts of any other state is prohibited. 

(3) Except where specifically permitted by the department of institu- 
tions, arranging for the labor of a resident of an institution is prohibited. 

History: En. Sec. 12, Ch. 199, L. 1965. 


CHAPTER 16 


PAYMENTS FOR THE CARE OF RESIDENTS OF INSTITUTIONS 


Section 80-1601. Institutions subject to per diem charge. 

80-1602. Definition of terms. 

80-1603. Monthly assessment of charges—Indians—annual computation of rate 
-——application to pay less—investigation and review—deposit of 
receipts. ! 

80-1604. Civil suit for collection of payments—judgment lien—claims against 
decedents’ estates. 


80-1601. Institutions subject to per diem charge. The state depart- 
ment of institutions shall collect and process per diem payments for the 
care of residents in the following institutions: 

(1) Montana Children’s Center 

(2) State Hospital 

(3) State Training School and Hospital 

(4) State Pulmonary Disease Hospital 

(5) Montana Veterans’ Home 

(6) Montana Center for the Aged 

History: En. Sec. 13, Ch. 199, L. 1965. 


80-1602. Definition of terms. As used in this chapter 

(1) “Full-time equivalent resident load” means the total daily resi- 
dent count for the fiscal year divided by the number of days in the year. 

(2) “Per diem” means the gross daily cost of operating an institution, 
excluding capital outlay for physical plant and the cost of educational 
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programs, divided by the full-time equivalent resident load. The per 
diem may be computed separately for distinctively different programs at 
multipurpose institutions. 


(3) “Resident” means any person who is receiving care from, or 
who is a resident of, an institution listed in section 80-1601. 


(4) “Responsible person” means a person responsible for the support 
and maintenance of a resident. 
History: En. Sec. 14, Ch. 199, L. 1965. 


80-1603. Monthly assessment of charges—Indians—annual computa- 
tion of rate—application to pay less—investigation and review—deposit of 
receipts. (1) The department shall assess monthly against each resident 
or responsible person the appropriate per diem charge. If the resident 
is an Indian who is a ward of the federal government, the per diem charge 
shall be assessed against the appropriate agency of the federal government. 
The per diem shall be computed on July 1 of each year by the director of 
institutions. 


(2) <A resident or responsible person may apply to the department 
for permission to pay less than the per diem charge or none of the per 
diem charge. On receipt of such an application, the department shall 
request an investigation by the county department of public welfare of 
the county in which the resident or responsible person is a resident. 
The county department of public welfare shall submit to the depart- 
ment, on forms furnished by the department, no later than sixty (60) 
days after the request, a report and recommendation on the ability of 
the resident or responsible person to pay all or a part of the per diem 
charge. Upon receipt of the report, the department shall determine, based 
on the financial ability of the resident or responsible person, whether the 
resident or responsible person shall be charged with the full amount, a 
lesser amount, or whether no charge against the resident or responsible 
person shall be made. If a resident or responsible person disagrees with 
the determination of the department, an appeal may be filed within thirty 
(30) days of the determination with the state board of institutions. 


(3) The department may, at any time, review and change any deter- 
mination for per diem payments, and may, if necessary, request a further 
investigation by a county department of public welfare. In any case, 
however, no resident of an institution shall be released by reason of the 
nonpayment of the per diem, if in the judgment of the superintendent 
of the institution at which he is a resident, such release is medically 
inadvisable. 

(4) All per diem payments received by the department shall be 
deposited in the state treasury to the credit of the general fund. 


History: En. Sec. 15, Ch. 199, L. 1965. Collateral References 
Hospitals¢=3; Mental Health¢~71-86. 
41 C.J.S. Hospitals § 5. 


80-1604. Civil suit for collection of payments—judgment lien—claims 
against decedents’ estates. If a resident or responsible person liable for 
per diem payments due under this act refuses or fails to make such pay- 
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ments, the payments are collectible by a civil suit brought in the name of 
the state of Montana. The state of Montana may sue a resident or re- 
sponsible person for payments due; and any judgment obtained is a lien 
upon the real property of such person, and shall be collected as other 
judgments. A claim arising under this act has the same force and effect 
against the real and personal property of a deceased person as other debts 
of a decedent, and shall be ascertained and recovered in the same manner. 


History: En. Sec. 16, Ch. 199, L. 1965. care and maintenance furnished by public 
institution or hospital before incompetent’s 
Collateral References acquisition of any estate or property. 33 
Liability of incompetent’s estate for ALR 2d 1257. 


CHAPTER 17 


STATE PULMONARY DISEASE HOSPITAL 


Section 80-1701. Location and primary function of hospital—secondary function. 
80-1702. Qualifications of superintendent. 
80-1703. Transfer of patient to mental institution—notice to relatives. 


80-1701. Location and primary function of hospital—secondary func- 
tion. (1) The institution located at Galen is the State Pulmonary Disease 
Hospital and, as its primary function, provides: 


(a) Treatment of tuberculosis and silicosis (commonly called miner’s 
consumption). 


(2) If there are space and funds available, the hospital shall also 
treat the following: 


(a) Emphysema, bronchiectasis, carcinoma of the lung and other 
diseases of the lung pertaining to pulmonary disorders. 


(b) Geriatric and senile patients afflicted with pulmonary disorders 
and patients who are residents of another state institution. 


History: En. Sec. 17, Ch. 199, L. 1965. Contagious disease hospital as nuisance. 


4 ALR 995. 
Collateral References 


Hospitals¢=2. 
41 C.J.S. Hospitals § 4. 


80-1702. Qualifications of superintendent. The superintendent of 
state pulmonary disease hospital shall be a physician legally qualified to 
practice medicine in Montana with at least four years in the practice of 
his profession, including at least one year’s experience in a general hospital. 

History: En. Sec. 18, Ch. 199, L. 1965. 


80-1703. Transfer of patient to mental institution—notice to relatives. 
A mentally retarded or mentally ill person residing at state pulmonary 
disease hospital may be transferred to the state hospital, the Montana 
center for the aged, or the state training school and hospital with the 
approval of the department of institutions, if the department determines 
that the transfer will be in the best interests of the patient. Unless a 
medical or psychiatric emergency exists, fifteen (15) days prior to the 
transfer the department shall send notice of the proposed transfer to the 
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patient’s parent, guardian, or spouse, or if none is known, his nearest 

relative or friend. In the case of an emergency transfer, the department 

shall send notice within seventy-two (72) hours after the time of transfer. 
History: En. Sec. 19, Ch. 199, L. 1965. 


CHAPTER 18 
MONTANA VETERANS’ HOME 


Section 80-1801. Location and function of home—persons admitted. 
80-1802. Superintendent to be veteran. 
80-1803. Eligibility for residence in home. 
80-1804, Acceptance and deposit of federal moneys. 


80-1801. Location and function of home—persons admitted. The in- 
stitution at Columbia Falls is the “Montana Veterans’ Home” and, as its 
primary function, provides home and subsistence for honorably discharged 
veterans. The department may also admit wives or widows of honorably 
discharged veterans to the home if space allows. 

History: En. Sec. 20, Ch. 199, L. 1965. 


80-1802. Superintendent to be veteran. The superintendent of the 
Montana veterans’ home shall be an honorably discharged veteran of 
the armed forces of the United States. 

History: En. Sec. 21, Ch. 199, L. 1965. 


80-1803. Eligibility for residence in home. To be eligible for resi- 
dence in the Montana veterans’ home under the regulations prescribed 
by the state department of institutions a person shall 

(1) Be an honorably discharged veteran, or the wife or widow of a 
veteran, who served in the armed forces of the United States. 

(2) Be an invalid and have become unable to earn a livelihood as a re- 
sult of the disability. 

(3) Have resided in Montana for a period of two years immediately 
prior to making application for admittance. 

(4) Not have been convicted of a felony or of a crime involving moral 
turpitude. 

(5) Not be an alcoholic or have a record of habitual inebriation. 

(6) Ifa woman, be fifty (50) years of age or older. 

History: En. Sec. 22, Ch. 199, L. 1965. 


80-1804. Acceptance and deposit of federal moneys. The state de- 
partment of institutions may accept moneys from the federal government 
that become available to the state as a result of operating the Montana 
veterans’ home and shall deposit such moneys in the state treasury 
for the benefit of the home. If the resident of the home is transferred to 
another institution, the department of institutions shall continue to draw 
from the federal government any moneys available for the maintenance 
of such former resident. 


History: En. Sec. 23, Ch. 199, L. 1965. Collateral References 
Armed Services¢124. 
6 C.J.S. Army and Navy § 62. 
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CHAPTER 19 


STATE PRISON 


Section 80-1901. Location and function of prison. 
80-1902. Qualifications of warden. 
80-1903. Working hours of prison employees. 
80-1904. Punishment of inmates. 
80-1905. Good time allowance—forfeiture—probationers and parolees—appli- 
cation of prior law. 
80-1906. Clothing and money furnished on discharge or parole. 
80-1907. Contracts for confinement of inmates in other institutions. 
80-1908. Commitment of inmates to state hospital. 


80-1901. Location and function of prison. The institution at Deer 
Lodge is the “State Prison” and as its primary function provides facilities 
for the custody, treatment, training and rehabilitation of adult criminal 
offenders. 

History: En. Sec. 24, Ch. 199, L. 1965. 


80-1902. Qualifications of warden. The warden of the state prison 
shall be a person trained through education and experience in directing 
a training, rehabilitation or custodial program in a penal institution. 


History: En. Sec. 25, Ch. 199, L. 1965. Court’s power to remove jailer from of- 


fice. 118 ALR 174. 
Collateral References 


Prisons¢€~7, 8. 
72 C.J.S. Prisons §§ 9, 10. 


DECISIONS UNDER FORMER LAW 


Warden is a Public Officer District Court, 43 M 571, 577, 118 P 268; 
The warden of the state penitentiary is Stephens v. Conley, 48 M 352, 363, 138 P 
a public officer. State ex rel. Stephens v. 189. 


80-1903. Working hours of prison employees. A period of eight hours 
in each period of twenty-four consecutive hours constitutes a day’s work 
for all employees of the state prison. The staff of correctional personnel 
shall not work more than forty-eight hours or six days a week except in 
cases of riots, escapes or other emergencies endangering health, life, or 


property. 
History: En. Sec. 26, Ch. 199, L. 1965. _ Collateral References 
Prisons©=9. 
Cross-Reference 72 C.J.S. Prisons § 11. 
Rescues and escapes, secs. 94-4201 to 
94-4209. 


80-1904. Punishment of inmates. No barbarous punishments may be 
prescribed for an inmate of the state prison, nor shall an inmate, as punish- 
ment, be deprived of his normal provision of food while being compelled 
to work the usual number of hours per day. 

History: En. Sec. 27, Ch. 199, L. 1965. Collateral References 


Prisons¢13. 
72 C.J.S. Prisons § 18. 


80-1905. Good time allowance—forfeiture—probationers and parolees 
—application of prior law. (1) The state department of institutions shall 
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adopt rules and regulations providing for the granting of good time allow- 
ance for inmates employed in any prison work or activity. The good time 
allowance shall operate as a credit on his sentence as imposed by the court, 
conditioned upon the inmate’s good behavior and compliance with the 
rules and regulations made by the department or the warden. The rules 
adopted by the department may not grant good time allowance to exceed: 


(a) ten (10) days per month for inmates assigned within the con- 
fines of the walls of the prison ; 

(b) thirteen (13) days per month for those inmates placed outside 
the confines of the walls of the prison ; 

(c) fifteen (15) days per month for those inmates who have been 
assigned outside the walls of the prison for an uninterrupted period of 
one year on a minimum status. 


(2) In the event of an attempted escape by an inmate, or a violation 
of the rules and regulations prescribed by the department or warden, the 
inmate may be punished by the forfeiture of part or all good time allow- 
ances. The warden of the state prison shall advise the department of 
institutions of any attempted escape or violation of rules and regulations 
on the part of the inmate. Any punishment by forfeiture of good time 
allowance must be approved by the department. 

(3) This section applies to all persons who are on probation or parole 
or eligible to be placed on probation or parole. No person convicted and 
sentenced before April 1, 1955, shall have his good time allowance re- 


duced as a result of this section. 
History: En. Sec. 28, Ch. 199, L. 1965. 


Cross-Reference 


Rescues and escapes, secs. 94-4201 to 
94-4209. 


Collateral References 


Withdrawal, forfeiture, modification, or 
denial of good time allowance to prisoner. 
95 ALR 2d 1265. 


DECISIONS UNDER FORMER LAW 


Ex Post Facto Application 


As applied to a prisoner serving time 
for a crime committed prior to April 1, 
1955, former section 80-740 would be ex 
post facto, and the prisoner is entitled to 
the more lenient provisions of former sec- 
tion 80-739, the law in effect at the time 
of the crime. State ex rel. Nelson v. Ells- 
worth, 142 M 14, 380 P 2d 886. 

Prisoner was not additionally confined 
by virtue of an ex post facto law under 
former section 80-740 dealing with privi- 
lege of earning good time, not to exceed 
ten days per month, conditioned upon be- 
ing employed in the state prison and main- 
taining good conduct in the prison, as 
amended in 1955, where such amendment 
in no way affected the provisions of that 
section in so far as the prisoner was con- 
cerned from the way it read in 1951 at 
the time that he entered the state prison. 
In re Frost’s Petition, — M —, 403 P 2d 
612, 614. 


Forfeiture of Good Time Allowance 


Under former section 80-740 the board 
of prison commissioners had discretion re- 


garding the amount of good time that 
might be allowed and was warranted in 
forfeiting all good time allowed by it to 
the relator who had escaped and who was 
recaptured. State ex rel. Ball v. Burrell, 
129 M 585, 292 P 2d 144. 

Under section 80-741 (repealed by Laws 
1955, ch. 117, see. 2) providing for for- 
feiture of good time for any flagrant dis- 
regard of the rules of the prison, the board 
of prison commissioners has the authority 
to forfeit any good time for a parole vio- 
lation. In re Pelke’s Petition, 139 M 354, 
365 P 2d 932, 934, 936; Hill v. State, 139 
M 407, 365 P 2d 44, 45, 95 ALR 2d 1261. 

The board of prison commissioners is 
vested with discretionary power as to the 
allowance or forfeiture of good time and 
may make such rules and regulations as 
are reasonable in connection therewith. In 
re Pelke’s Petition, 139 M 354, 365 P 2d 
932, 934; In re Owens’ Petition, 139 M 637, 
365 P 2d 935. 

A prisoner who, by virtue of former 
section 80-740.1, is earning good time under 
former section 80-739, the prior law, was 
subject to the provisions of former section 
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80-741, the forfeiture statute which ex- 
isted under the old law. Hill v. State, 139 
M 407, 365 P 2d 44, 45, 95 ALR 2d 1261; 
In re Pelke’s Petition, 139 M 628, 365 P 2d 
936. 

Under the “new parole laws’ (94-9821 to 
94-9851) a prisoner retains the right to 
earn good time under the old good time 
statutes and he is subject to forfeiture of 
this good time. Hill v. State, 1389 M 407, 
365 P 2d 44, 46, 95 ALR 2d 1261; In re 
Pelke’s Petition, 139 M 628, 365 P 2d 936. 

A convict, by escaping, forfeits all his 
good time. State ex rel. Herman v. Powell, 
139 M 583, 367 P 2d 553, 557. 

An inmate’s lost good time, once for- 
feited, cannot be restored. In re Kane’s 
Petition, — M —, 402 P 2d 403, 404. 


Parole Violations 


Under former section 80-740 a prisoner’s 
good time could be forfeited for violation 
of the conditions of parole as well as for 
violation of rules and regulations within 
the prison itself. Petition of La Doux, 144 
M 9, 393 P 2d 778; Petition of Dubois, 144 
M 123, 394 P 2d 1022. 


Reduction of Sentence 
Prisoner was given the benefit of provi- 
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sions of section 80-739 (repealed in 1955) 
where check of computation of statutory 
allowances and good time earned from 
state prison records disclosed that prisoner 
was entitled to 23 years and 9 months 
statutory allowances towards reduction of 
his sentence and that this allowance was 
credited to him on his entry to the prison. 
His sentence as fixed by the district court 
would expire on October 11, 2001; applying 
the provisions of section 80-739 (repealed 
in 1955) the sentence was computed to 
expire January 10, 1978, as carried on 
prison records. In re Frost’s Petition, — 
M —, 403 P 2d 612, 614. 


Second Conviction 


Relator was convicted of crime of 
burglary in the first degree. After serv- 
ing one year and six days he was released 
from prison pending his appeal. The con- 
viction was reversed upon such appeal and 
a new trial ordered. Upon the new trial 
he was again convicted and sentenced for 
the same period as the first, ten years. 
During his second incarceration he was 
not entitled to credit against the second 
sentence for time served under the first 
sentence. State ex rel. Nelson v. Ellsworth, 
141 M 78, 375 P 2d 316, 318. 


80-1906. Clothing and money furnished on discharge or parole. The 
state prison shall furnish suitable clothing to a discharged or paroled 
inmate. An inmate discharged and delivered to the custody of the federal 
government or another state shall receive five dollars ($5.00); all other 
discharged or paroled inmates shall receive an amount not exceeding 
twenty-five dollars ($25.00). 


History: En. Sec. 29, Ch. 199, L. 1965. Collateral References 


Prisons¢14. 
72 C.J.S. Prisons § 20. 


80-1907. Contracts for confinement of inmates in other institutions. 
When the state prison is inadequate to contain an inmate sentenced to 
confinement there, the department of institutions shall enter into contracts 
with the federal government, other states, or the commissioners of coun- 
ties that have suitable jails for confining inmates sentenced to the state 
prison. 

History: En. Sec. 30, Ch. 199, L. 1965. 


80-1908. Commitment of inmates to state hospital. The procedures 
for committing an inmate of the state prison to the state hospital are the 
same as for any other person. 

History: En. Sec. 31, Ch. 199, L. 1965. Collateral References 


Mental Health©—433. 
44 C.J.S. Insane Persons § 130. 
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CHAPTER 20 


STATE BUREAU OF CRIMINAL IDENTIFICATION AND INVESTIGATION 


Section 80-2001. Bureau under prison warden—appointment of supervisor. 

80-2002. Files of identification information—warden and superintendents to 
furnish information—co-operation with law officers. 

80-2003. Fingerprints to be taken and forwarded on felony arrests—informa- 
tion on previous criminal record—destruction of information on 
acquittal. 

80-2004, Failure of officer to provide information—salary withheld. 

80-2005. Co-operation with F.B.I. and other states. 

80-2006. Assistance and instruction of local officers. 


80-2001. Bureau under prison warden—appointment of supervisor. 
The state bureau of criminal identification and investigation is under the 
immediate supervision of the warden of the state prison. The warden 
shall appoint a supervisor of the bureau with the approval of the director 
of institutions. 

History: En. Sec. 32, Ch. 199, L. 1965. Collateral References 


States€—45. 
81 C.J.S. States § 66. 


80-2002. Files of identification information — warden and superin- 
tendents to furnish information — co-operation with law officers. The 
supervisor shall procure and file for record photographs, pictures, descrip- 
tions, fingerprints, measurements and other pertinent information of all 
persons who have been convicted of a felony within the state, and of other 
well-known and habitual criminals. The warden or superintendents of 
all institutions shall furnish such material to the supervisor of the state 
bureau of criminal identification on request. The supervisor shall co- 
operate with and assist sheriffs, chiefs of police and other law officers in 
the establishment of a complete state system of criminal identification. 

History: En. Sec. 33, Ch. 199, L. 1965. Collateral References 


Criminal Law@>1222. 
24B C.J.S. Criminal Law § 2008. 


80-2003. Fingerprints to be taken and forwarded on felony arrests — 
information on previous criminal record—destruction of information on 
acquittal. Sheriffs, chiefs of police and all other law enforcement officers 
shall take the fingerprints of a person arrested for a felony on forms fur- 
nished by the supervisor and forward them with other information re- 
quested by the supervisor to the bureau. The supervisor shall compare 
the description received with those already on file in the bureau, and if he 
finds that the person arrested has a criminal record or is a fugitive from 
justice, he shall at once inform the official having custody of the person 
arrested. If a person is found innocent of the offense charged, the finger- 
prints and description shall be destroyed. 


History: En. Sec. 34, Ch. 199, L. 1965. Right to take fingerprints and photo- 
graphs of accused before trial, or to retain 


Collateral References same in police record after acquittal or 
Criminal Law¢>1222. discharge of accused. 83 ALR 127. . 
24B C.J.S. Criminal Law § 2008. Fingerprints as evidence. 28 ALR 2d 


21 Am, Jur. 2d 393, Criminal Law, § 369. 1115. 
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80-2004. Failure of officer to provide information—salary withheld. 
The supervisor shall report to the attorney general the failure of any 
officer to provide information as required by law. After an investigation 
of the report, the attorney general may order the proper disbursing officer 
to withhold payment of the salary of the officer who failed, to provide 
the information, until the information is given to the bureau. 

History: En. Sec. 35, Ch. 199, L. 1965. 


80-2005. Co-operation with F.B.I. and other states. The supervisor 
shall co-operate with identification bureaus in other states and with the 
Federal Bureau of Investigation to develop and carry on a complete 
interstate and international system of criminal identification and investi- 
gation. 

History: En. Sec. 36, Ch. 199, L. 1965. 


80-2006. Assistance and instruction of local officers. The supervisor 
shall assist and, when practicable, instruct sheriffs, chiefs of police and 
other law officers in establishing efficient local bureaus of identification in 
their districts, and in making them proficient in procuring and maintain- 
ing fingerprint records. 

History: En. Sec. 37, Ch. 199, L. 1965. 


CHAPTER 21 


MONTANA CHILDREN’S CENTER 


Section 80-2101. Location and function of center. 
80-2102. Superintendent to manage center. 
80-2103. Medical examination before commitment to center—records to accom- 

pany child committed. 

80-2104. Discharge of child from center. 
80-2105. Commitment of resident to vocational school or industrial school. 
80-2106. Transfer of child to mental institution—notice to parents or guardian. 
80-2107. University aid to children resident at center. 


80-2101. Location and function of center. The institution located at 
Twin Bridges is the “Montana Children’s Center.” The primary function 
of the center is the support and care of dependent or neglected children 
as defined in section 10-501, who require separation from their families 
or foster families or for whom foster care cannot be obtained. 


History: En. Sec. 38, Ch. 199, L. 1965. 81 C.J.S. Social Security and Publie Wel- 


far 63, 65. 
Collateral References are §§ 63, 


Social Security and Public Welfare¢= 
194, 


80-2102. Superintendent to manage center. The children’s center is 
under the immediate management and control of the superintendent. 
History: En. Sec. 39, Ch. 199, L. 1965. 


80-2103. Medical examination before commitment to center—records to 
accompany child committed. Before a child is committed to the center 
he shall be examined by a licensed physician. A child committed to the 
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eenter shall be accompanied by the order of commitment, and adequate 
social history, a medical report and any school records. 
History: En. Sec. 40, Ch. 199, L. 1965. 


80-2104. Discharge of child from center. The superintendent, with 
the consent of the department of institutions, may discharge a child from 
the center if it is in the best interests of the child. 

History: En. Sec. 41, Ch. 199, L. 1965. 


80-2105. Commitment of resident to vocational school or industrial 
school. Whenever a child residing at the children’s center becomes in- 
corrigible, or whenever his conduct endangers the welfare of the other 
residents of the home or any other person, the superintendent with the 
consent of the department of institutions shall petition the district court 
for commitment of the child to the state vocational school for girls or the 
state industrial school. 

History: En. Sec. 42, Ch. 199, L. 1965. 


80-2106. Transfer of child to mental institution—notice to parents or 
guardian. (1) The superintendent of the Montana children’s center may, 
with the approval of the department, transfer a child to the state hospital 
or state training school and hospital. The transfer order must be certified 
by a licensed physician that he has personally examined the child and is of 
the opinion that he is mentally ill or mentally retarded, as the case may be. 


(2) Unless a medical or psychiatric emergency exists, fifteen (15) 
days prior to the transfer the director of institutions shall send notice of 
the proposed transfer to the parents or legal guardian of the child and 
to the district court which committed the child. In the case of an emergency 
transfer, the director shall send notice within seventy-two (72) hours 
after the time of transfer. 

History: En. Sec. 43, Ch. 199, L. 1965. 


80-2107. University aid to children resident at center. The depart- 
ment of institutions may, on the recommendation of the superintendent, 
authorize a resident of the children’s center who has completed high 
school, and who is otherwise eligible, to receive up to eight hundred dollars 
($800.00) per year toward his expenses incurred in attending a unit of 
the university of Montana. The money may be used for transportation, 
clothing, books, board and room, and shall be paid in the same manner as 
other expenses of the center. The university of Montana shall not charge 
any fees or tuition for such residents. No more than eight residents of 
the center may receive these benefits each year. A resident receiving these 
benefits remains subject to the control of the center. The department of 
institutions shall notify the board of regents no later than August 1 of 
each year of the residents whom it has designated to receive the benefits 
for the forthcoming school year. 

History: En. Sec. 44, Ch. 199, L. 1965. 
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CHAPTER 22 


STATE VOCATIONAL SCHOOL FOR GIRLS AND STATE INDUSTRIAL SCHOOL 


Section 80-2201. Location and functions of schools. 


80-2202. Superintendents to manage schools. 

80-2203. Curricula at schools. 

80-2204. Maximum age for commitment—mental capacity and physical health 
required. 

80-2205. Medical examination before commitment—records to accompany child 
committed. 

80-2206. Transportation and commitment expenses—arrangement for trans- 
portation. 

80-2207. County and federal payments for residents at industrial school— 
physical education building. 

80-2208. Placement or discharge of residents—control after placement—after- 
care program. 

80-2209. Transfer of child to mental institution—notice to parents or guardian 
and committing court. 

80-2210. Commutation of prison sentence to school commitment—revocation 
of commutation. 

80-2211. Apprehension and return of absentees. 

80-2212. Aiding resident in leaving school—penalty. 

80-2213. University aid to residents of schools. 

80-2201. Location and functions of schools. The state vocational 


school for girls is the institution located in Helena and has as its primary 
function the care, education, training, treatment and rehabilitation of girls 
ten (10) years of age or older and under twenty-one (21) years of age 
who are committed to the school by a court as provided by law. The state 
industrial school is the institution located in Miles City and has as its 
primary function the care, education, training, treatment and rehabilita- 
tion of boys ten (10) years of age or older and under twenty-one (21) 
years of age who are committed to the school by a court as provided by 
law. 


History: En. Sec. 45, Ch. 199, L. 1965. 


Cross-Reference 


Juvenile disorderly persons committed 
to, sec. 75-3002. 


Collateral References 

Reformatories¢=2, 5. 

76 C.J.S. Reformatories §§ 2, 9. 

26 Am. Jur. 607, Houses of Correction, 
Reformation and Refuge, §1 et seq. 


80-2202. Superintendents to manage schools. 


What constitutes delinquency or incor- 
rigibility, justifying commitment of in- 
fant. 45 ALR 1533 and 85 ALR 1099. 

Constitutionality of statute which, for 
reformatory purposes, deprives parent of 
custody or control of child. 60 ALR 1342. 

Age of child at time of alleged offense 
or delinquency, or at time legal proceed- 
ings are commenced, as criterion of juris- 
diction of juvenile courts. 89 ALR 2d 506. 


The state vocational 


school for girls and the state industrial school are each under the imme- 
diate management and control of a superintendent. 


History: En. Sec. 46, Ch. 199, L. 1965. 


80-2203. Curricula at schools. 


The curricula of the state vocational 


school for girls and the state industrial school shall include such academic 

and vocational subjects as are taught in the public schools of the state, 

and shall conform to the standards set by the state board of education. 
History: En. Sec. 47, Ch. 199, L. 1965. Collateral References 


Reformatories¢=7. 
76 C.J.S. Reformatories § 10. 
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80-2204. Maximum age for commitment—mental capacity and physical 
health required. No child shall be committed to the state vocational 
school for girls or the state industrial school who has attained the age of 
eighteen (18) years or who does not possess the mental capacity or 
physical health which will enable him to benefit from the training and 
educational programs of the school. 


History: En. Sec. 48, Ch. 199, L. 1965. 76 C.J.S. Reformatories § 9. 

31 Am. Jur. Juvenile Courts and Delin- 
Collateral References quent, Dependent, and Neglected Children, 
Reformatories€=5. p. 319, § 42; p. 322, § 46. 


80-2205. Medical examination before commitment—records to accom- 
pany child committed. Before a child is committed to the state vocational 
school for girls or the state industrial school he shall be examined by a 
licensed physician. A child committed to one of the schools shall be ac- 
companied by the order of commitment, a medical examination report, 
an adequate social history, and any school records. 

History: En. Sec. 49, Ch. 199, L. 1965. 


80-2206. Transportation and commitment expenses—arrangement for 
transportation. The expense of committing and transporting a child to 
the state vocational school for girls or state industrial school and the ex- 
pense of returning him to the county of residence shall be borne by his 
county of residence. The district judge shall arrange for transportation 
of the child to the school to which he is committed. 

History: En. Sec. 50, Ch. 199, L. 1965. 


80-2207. County and federal payments for residents at industrial 
school—physical education building. (1) The county of residence, or if 
the resident is an Indian, the appropriate federal agency, shall pay seventy- 
five cents ($.75) per day from the county general or poor fund for each 
child residing at the state industrial school. 


(2) Before the fifteenth day of every month the department of in- 
stitutions shall send to the county commissioners, or the appropriate 
federal agency, a statement showing the name of the child, the number of 
days in the preceding month for which payment is to be made, and the 
total amount due. 


(3) All payments received for children residing in the state industrial 
school under this section shall be deposited in the state treasury to the 
eredit of the sinking fund, and shall be pledged to the retirement of bonds 
or other securities issued for the construction of a physical education 
building. Construction of a physical education building shall be com- 
menced by July 1, 1965, and when the building has been constructed and 
paid for all payments for children residing in the state industrial school 
shall cease. 


History: En. Sec. 51, Ch. 199, L. 1965. | Physical Education Building 
Chapter 255, Laws 1963, authorized the 
Cross-Reference construction of a physical education build- 
Building specifications for accommoda- ing at the industrial school. The act read: 
tion of handicapped persons, secs. 69-3701 “An act providing for the construction of 
to 69-3719. a physical education building at the state 
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industrial school, allowing the borrowing 
of money or issuance of bonds or other 
securities for such purpose and providing 
for repayment of the same. 

“Section 1. The state board of public 
institutions may authorize the construc- 
tion of a physical education building at 
the state industrial school; provided, how- 
ever, that the cost of such building shall 
not exceed two hundred and fifty thou- 
sand dollars ($250,000). 

“Section 2. For the purpose of effect- 
ing the construction of the physical edu- 
cation building specified in section 1, the 
state board of public institutions, may: 

“(1) Borrow money and issue bonds or 
other securities. 


STATE INSTITUTIONS 


“(2) For the repayment of money so 
borrowed, or the retirement of bonds or 
other securities so issued, pledge all or a 
part of the income received from the daily 
fees received from counties and deposited 
in the sinking fund. 

“(3) Upon the retirement of these bonds 
or other securities, this money shall revert 
to the general fund. 

“Section 38. A copy of the notice of sale 
of any bonds authorized by this act shall 
be forwarded to the register of state lands 
of the state of Montana at least thirty 
(30) days before the date of such sale. 

“Section 4. No obligation created by 
this act shall ever become a charge against 
the state of Montana.” 


80-2208. Placement or discharge of residents—control after placement 
—aftercare program. The department of institutions may place out under 
supervision, or discharge, a child residing at the state vocational school 
for girls or the state industrial school whose conduct indicates that he has 
satisfactorily adjusted and is otherwise a proper person to be discharged. 
The department of institutions has control over a child placed out under 
supervision until he attains the age of twenty-one (21) years, and may 
recall him to the school if he violates the terms of his placement. The 
department may establish an aftercare program for the supervision and 
counseling of a child placed out. 


History: En. Sec. 52, Ch. 199, L. 1965. 


80-2209. Transfer of child to mental institution—notice to parents or 
guardian and committing court. (1) The superintendent of the state 
vocational school for girls or state industrial school may, with the ap- 
proval of the department, transfer a child to the state hospital or state 
training school and hospital. The transfer order must be certified by a 
licensed physician that he has personally examined the child and is of the 
opinion that he is mentally ill or mentally retarded, as the case may be. 


(2) Unless a medical or psychiatric emergency exists, fifteen (15) 
days prior to the transfer the department of institutions shall send notice 
of the proposed transfer to the parents or legal guardian of the child and 
to the district court which committed the child. In the case of an emer- 
gency transfer, the department shall send notice within seventy-two (72) 
hours after the time of transfer. 


History: En. Sec. 53, Ch. 199, L. 1965. 


80-2210. Commutation of prison sentence to school commitment — 
revocation of commutation. (1) Upon the application of a child under 
the age of eighteen (18) years who has been sentenced to the state prison, 
or upon the application of his parents or guardians, the governor may, 
after consulting with the department of institutions and with the approval 
of the board of pardons, commute the sentence by committing such child 
to the state vocational school for girls or state industrial school during his 
minority or until sooner placed or discharged. 
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(2) If such child’s behavior after being sent to one of such schools 
indicates that he is not a proper person to reside at one of the schools, 
the governor after consulting with the department of institutions with 
the approval of the board of pardons, may revoke the commutation and 
return him to the state prison to serve out his unexpired term, and the 
time spent by him at one of the schools, or while a refugee from one of 
the schools, shall not be considered as a part of his original sentence. 

History: En. Sec. 54, Ch. 199, L. 1965. 72 C.J.S. Prisons § 18; 76 C.J.S. Reforma- 
tories § 16. 
Collateral References 
PrisonsG13; Reformatories¢=9. 


80-2211. Apprehension and return of absentees. A child who has left 
the state vocational school for girls or state industrial school without 
permission may be apprehended and returned by any citizen. 

History: En. Sec. 55, Ch. 199, L. 1965. Collateral References 


Reformatories¢=7. 
76 C.J.S. Reformatories § 10. 


80-2212. Aiding resident in leaving school—penalty. A person who 
permits or assists a resident of the state vocational school for girls or the 
state industrial school to leave the school without permission, or who 
furnished or attempts to furnish to such a resident a tool, weapon, or 
other article with the intent of aiding him to leave without permission, or 
who harbors or conceals a resident who has left without permission, shall 
on conviction be punished by imprisonment for a term of not less than 
six (6) months or more than two (2) years, or by a fine not exceeding 
one thousand ($1,000) dollars, or by both such fine and imprisonment. 


History: En. Sec. 56, Ch. 199, L. 1965. 30 C.J.S. Hseape §§ 19-24; 77 C.J.8. Res- 


cue §§ 1-7. 
Collateral References 


EscapeC=5; Rescue@=1. 


80-2213. University aid to residents of schools. The department of 
institutions may, on recommendation of the superintendent, authorize a 
resident of the state vocational school for girls or state industrial school 
who has completed high school, and who is otherwise eligible, to receive 
up to eight hundred dollars ($800.00) per year toward his expenses 
incurred in attending a unit of the university of Montana. The money 
may be used for transportation, clothing, books, board and room, and 
shall be paid in the same manner as other expenses of the school. The 
university of Montana shall not charge any fees or tuition for such resi- 
dents. No more than eight residents of each school may receive these 
benefits each year. The department of institutions shall notify the board 
of regents no later than August 1 of each year of the residents who it has 
designated to receive the benefits for the forthcoming school year. 

History: En. Sec. 57, Ch. 199, L. 1965. 
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CHAPTER 23 


STATE TRAINING SCHOOL AND HOSPITAL 


Section 80-2301. Location and function of school. 

80-2302. Superintendent to manage school—school in division of mental retard- 
ation. 

80-2303. Residence required for admittance to school. 

80-2304. Application of parent or guardian for admission of mentally retarded 
person—supporting affidavits—social summary. 

80-2305. Applications heard by district court—hearing—medical and psycho- 
logical examination—social summary—order approving application. 

80-2306. Admission to school to await accommodations—records to accom- 
pany person admitted—transportation costs. 

80-2307. Temporary admissions to school. 

80-2308. Transfer of patient to hospital—notice to parents or guardian and 
committing court. 

80-2309. Discharge from school. 


80-2301. Location and function of school. (1) The institution located 
at Boulder is the “State Training School and Hospital.” The primary 
function of the school is the care, treatment, training and education of 
mentally retarded persons. 

(2) As used in this act “mental retardation” is a state of subnormal 
development of the human organism which results in the mental in- 
capability of the person affected to adapt himself to the daily demands of 
his social environment. 


History: En. Sec. 58, Ch. 199, L. 1965. Collateral References 
Asylums¢=2. 
7 C.J.S. Asylums § 4. 


80-2302. Superintendent to manage school — school in division of 
mental retardation. The superintendent of the state training school and 
hospital is responsible for the immediate management and control of the 
school. The school is in the division of mental retardation of the depart- 
ment of institutions. 

History: En. Sec. 59, Ch. 199, L. 1965. 


80-2303. Residence required for admittance to school. To be eligible 
for admittance to the state training school and hospital, a mentally re- 
tarded person or his parent or guardian shall have been a resident of 
the state for at least one year. 

History: En. Sec. 60, Ch. 199, L. 1965. 


80-2304. Application of parent or guardian for admission of mentally 
retarded person—supporting affidavits—social summary. If an application 
for admission of a mentally retarded person to the state training school 
and hospital is made by the guardian or parent it shall be filed with the 
department of institutions, in a form prescribed by the department and 
available at the county department of public welfare office. The appli- 
cation shall be supported by the affidavit of two physicians or one psy- 
chologist acceptable to the department of institutions and one physician 
certifying that the person whose admission is sought is mentally retarded. 
The county department of public welfare, where the retarded person 
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resides, shall prepare a social summary on the retarded person for the 
use of the state training school and hospital. 
History: En. Sec. 61, Ch. 199, L. 1965. 


80-2305. Applications heard by district court—hearing—medical and 
psychological examination—social summary—order approving application. 
If the application for admission is made by someone other than the parent 
or legal guardian of a mentally retarded person, it shall be filed with the 
elerk of the district court. The application shall be in a form prescribed by 
the state department of institutions. The judge shall set the time and 
place for hearing the application, and the clerk shall notify the parents 
or guardians, and other interested persons. The court shall name two 
physicians or one psychologist acceptable to the department of institutions 
and one physician, to examine the person whose admission is sought. The 
county department of public welfare shall prepare a social summary of 
the person for the use of the court. If the court concludes from the ex- 
amination and other information obtained at the hearing that the person 
whose admission is sought, is a proper person for admission to the state 
training school and hospital, the court shall issue an order approving the 
application. 


History: En. Sec. 62, Ch. 199, L. 1965. Collateral References 
Asylums€=5. 
7 C.J.S. Asylums § 7. 


80-2306. Admission to school to await accommodations — records to 
accompany person admitted—transportation costs. A person may not 
be taken to the state training school and hospital until the department of 
institutions has ascertained whether or not there is room at the school to 
accommodate the person. If there is not room, the application shall be 
filed with the department, which shall grant admission when room becomes 
available. When there is room the person shall be sent to the school with 
a copy of the court order, if any, the application, and the social summary 
prepared by the county department of public welfare. The costs of trans- 
portation to the school shall be paid by the county where the person 
resides. 

History: En. Sec. 63, Ch. 199, L. 1965. 


80-2307. Temporary admissions to school. In order to utilize facilities 
more efficiently during the temporary or seasonal decreases in population, 
and in order to extend the benefits of training and treatment programs 
offered by the state training school and hospital to mentally retarded 
persons whose extended commitment is not sought, the department of 
institutions may admit a mentally retarded person to the school for a 
period not exceeding sixty (60) days on the application of the person’s 
parent or guardian. 

History: En. Sec. 64, Ch. 199, L. 1965. 


80-2308. Transfer of patient to hospital—notice to parents or guardian 
and committing court. With the approval of the department of public 
institutions, a patient of the state training school and hospital may be 
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transferred to the state hospital of [or] the state pulmonary disease hos- 
pital. Unless a medical or psychiatric emergency exists, fifteen (15) days 
prior to the transfer the department shall send notice of the proposed 
transfer to the parents or legal guardian of the person, and to the district 
court, if any, which committed the person. In the case of an emergency 
transfer, the department shall send notice within seventy-two (72) hours 
after the time of transfer. 
History: En. Sec. 65, Ch. 199, L. 1965. 


80-2309. Discharge from school. (1) With the approval of the depart- 
ment of institutions, the superintendent may discharge a person admitted 
to the state training school and hospital. 

(2) <A person admitted to the school who requests his discharge or 
whose discharge is requested in writing by his parent or guardian shall 
be discharged within twenty (20) days after receipt of the request unless 
the department of institutions files a petition with the district court 
certifying that the person whose discharge is sought is not a proper 
person to be discharged. The judge shall set the time and place for hear- 
ing, and after examining all relevant information presented at the hear- 
ing shall either approve the petition of the department or order the 
person discharged. 

History: En. Sec. 66, Ch. 199, L. 1965. 


CHAPTER 24 


DIVISION OF MENTAL HYGIENE—STATE HOSPITAL 


Section 80-2401. Location and function of hospital—hospital in division of mental 
hygiene. 
80-2402. Superintendent is supervisor of division—dqualifications of superin- 
tendent. 
80-2403. Functions of division of mental hygiene. 
80-2404. Alcoholism services center. 


80-2401. Location and function of hospital—hospital in division of 
mental hygiene. The institution located at Warm Springs is the “State 
Hospital.” The only function of the state hospital is the care and treat- 
ment of mentally ill persons and alcoholics. The state hospital is in the 
division of mental hygiene of the department of institutions. 

History: En. Sec. 67, Ch. 199, L. 1965. Collateral References 


Hospitals©=2. 
41 C.J.S. Hospitals § 4. 


80-2402. Superintendent is supervisor of division—qualifications of su- 
perintendent. The superintendent of the state hospital is the supervisor 
of the division of mental hygiene. The superintendent shall be a licensed 
physician who has fulfilled the residency requirements of the American 
Board of Psychiatry and Neurology in the speciality of psychiatry. 

History: En. Sec. 68, Ch. 199, L. 1965. 


80-2403. Functions of division of mental hygiene. The division of men- 
tal hygiene of the department of institutions shall: 
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(1) Take cognizance of matters affecting the mental health of the 
citizens of the state. 


(2) Initiate preventive mental hygiene activities of the state’s mental 
health program. 


(3) Make scientific and medical investigations relative to the inci- 
dence, cause, prevention and care of mental illness. 


(4) Collect and disseminate information relating to mental hygiene. 


(5) Prepare plans for the development of mental health services in 
the state. 


(6) Examine persons received into the state hospital and other per- 
sons who apply for examination, for the purpose of diagnosing and pre- 
scribing treatment of mental illness. 


(7) Establish and conduct clinics in cities and towns of the state for 
the diagnosis and treatment of mental illness. 


(8) Receive from agencies of the United States and other agencies 
grants of money for the development of mental hygiene services within 
the state, and use such moneys in its operation. 


History: En. Sec. 69, Ch. 199, L. 1965. 


80-2404. Alcoholism services center. (1) There is an alcoholism serv- 
ices center at the state hospital. The admittance and discharge procedures 
for alcoholics are the same as for mentally ill persons. 


(2) As used in this section: 

(a) ‘“Aleoholism” means a chronic illness or disorder of behavior 
characterized by repeated drinking of alcoholic beverages to an extent 
which endangers the drinker’s health, interpersonal relations or economic 
functioning, or to an extent which endangers the public health, welfare 
or safety. 

(b) An “alcoholic” is a person suffering from the illness of alcoholism. 


(3) The alcoholism services center shall: 

(a) Provide custody, care, diagnosis, treatment and rehabilitation to 
persons in Montana who seek, or are required to seek, relief from the 
illness of alcoholism or the complications thereof ; 

(b) Consult with, inform, guide and co-operate with Montana com- 
munities and citizens’ committees who seek assistance in establishing 
local alcoholism treatment, rehabilitation and public information services; 

(c) Accumulate and disseminate scientific information on alcoholism 
to all agencies, groups and individuals, public or private, who require or 
seek such services ; 

(d) Initiate, encourage and co-ordinate practical research on alcohol- 
ism in Montana aimed at improving treatment, rehabilitation and pre- 
vention techniques or services; and 

(e) Enter into co-operative agreement with other state agencies to 
further the work of the center. 

History: En. Sec. 70, Ch. 199, L. 1965. 
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CHAPTER 25 


MONTANA CENTER FOR THE AGED 


Section 80-2501. Location and function of center. 
80-2502. Transfer of patients to and from hospitals—notice to relatives. 
80-2503. Discharge or convalescent release of patients. 


80-2501. Location and function of center. The institution located at 
Lewistown is the “Montana Center for the Aged.” The primary function 
of the center is the care and treatment of senile persons who have been 
admitted to the state hospital and subsequently transferred to the center. 
As used in this act “senility” means mental illness resulting from the 
aging process. 


History: En. Sec. 71, Ch. 199, L. 1965. Collateral References 
Asylums€=5. 
7 C.J.S. Asylums § 7. 


80-2502. Transfer of patients to and from hospitals—notice to rela- 
tives. With the approval of the department of institutions, state hospital 
may transfer a patient to the center or from the center to the state hospital. 
With the approval of the department of institutions, the state hospital may 
transfer a patient residing at the center to the state pulmonary disease 
hospital. Unless a medical or psychiatric emergency exists, fifteen (15) 
days prior to the transfer the department of institutions shall notify the 
patient’s parent, guardian or spouse, or if none is known, his nearest 
relative or friend. In the case of an emergency transfer, the department 
shall send notice within seventy-two (72) hours after the time of transfer. 

History: En. Sec. 72, Ch. 199, L. 1965. 


80-2503. Discharge or convalescent release of patients. Upon the re- 
quest of the superintendent of the center the superintendent of the state 
hospital may authorize the discharge or release on convalescent status of 
a patient residing at the center under the same restrictions provided by 
law for the discharge and release on convalescent status of patients of 
the state hospital. 

History: En. Sec. 73, Ch. 199, L. 1965. 
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Chapter 1. 


Section 


81-101. 


a 


TITLE 81 
STATE LANDS 


eda of state lands and investments—general provisions, 81-101 to 

-104. 

Commissioner of state lands and investments, 81-201 to 81-209. 

Selection—classification, appraisal and exchange of lands, 81-301 to 81-306. 

Bie ie agricultural lands—grazing lands and city and town lots, 81-401 
o 81-436. 

Coal mining leases and permits, 81-501 to 81-510. 

Prospecting permits and mining leases, 81-601 to 81-620. 

Leases and permits for deposits of stone, gravel, sand and other minerals, 
81-701 to 81-704. 

Granting of easements for public purposes, 81-801 to 81-805. 

Sale of state lands, 81-901 to 81-942. 

Investments, 81-1001 to 81-1015. . 

State lands and investments—miscellaneous provisions, 81-1101 to 81-1114, 

Crow Indian lands, 81-1201 to 81-1203. 

Reimbursement of federal government for certain emergency conservation 
work, 81-1301. 

State forests—forester—timber sales—firewardens, 81-1401 to 81-1416. 

Portable sawmills on forest land—license and regulation, 81-1501 to 81-1506. 

Timber sales—general provisions, 81-1601 to 81-1604. 

Oil and gas on state lands—disposal of, 81-1701 to 81-1731. 

Hydroelectric power sites on state lands, 81-1801 to 81-1806. 

Satisfaction of farm mortgage loans, Repealed—Section 8, Chapter 184, 
Laws of 1961. 

Water for state lands, 81-2001 to 81-2018. 

Reclamation of arid lands, Repealed—Section 242, Chapter 147, Laws of 
1963; Section 22, Chapter 280, Laws of 1965. 

Exchange of timbered, cut or burned over lands, 81-2201 to 81-2206. 

Certain stream and lake beds and islands property of state, 81-2301 to 
81-2304. 


CHAPTER 1 


DEPARTMENT OF STATE LANDS AND INVESTMENTS— 


GENERAL PROVISIONS 


81-101. Department of state lands and investments created—purpose. 
81-102. Definitions. 

81-103. Powers and duties of state board of land commissioners. 
81-104. Meetings of the board—preservation of records. 


(1805.1) Department of state lands and investments created— 


purpose. There is hereby created a department of the government of the 
state of Montana to be known and designated as the “Department of State 
Lands and Investments.” The general purpose of this department shall be to 
administer the federal land grants made to the state of Montana, and the 
other state lands, and the funds arising from these lands, and the funds 
coming under its control through the provisions of article X XI of the state 
constitution, or otherwise, as hereinafter more specifically provided. 


History: En. Sec. 1, Ch. 60, L. 1927. NOTE.—For earlier acts relating to 


state lands see sections 3470-3595, Political 
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Code 1895, sections 2152-2237, Revised ‘References 


Codes 1907, and _ sections 1805-1948, Nemitz v. Reckards, 98 M 229, 38 P 2d 
R. C. M. 1921. California statutes relative go, 


to public lands are sections 3395-3574, Po- 


litical Code. Collateral References 
Cross-References pateatae 
Brie 81 C.J.S. States § 66. 
Committing waste or trespass on state 42 Am. Jur. 857, Public Lands, § 80 
lands, sees. 94-1518, 94-3334. et seq. 


State parks, sec. 62-301 et seq. 


81-102. (1805.2) Definitions. In this act, the term “department” shall 
mean the department of state lands and investments; the term “board” 
shall mean the state board of land commissioners; the term “commis- 
sioner” shall mean the commissioner of state lands and investments; 
the term “assistant commissioner” shall mean the assistant commissioner 
of state lands and investments; the term “state land” or “lands” shall 
mean and include all lands that have heretofore been granted and that 
hereafter may be granted to the state by the United States for educational 
purposes or for any other purpose, either directly or through exchange 
for other lands; all lands that have become the property of the state 
through deed or devise from any person; and all lands that have be- 
come the property of the state through the operation of law, except, 
however, such of these lands as the state has sold and conveyed through 
the issuance of patent; and except also lands that are used as building 
sites, campus grounds, or for experimental purposes by any of the state 
institutions, and have become the property of such institutions. 


History: En. Sec. 2, Ch. 60, L. 1927; 
amd. Sec. 7, Ch. 184, L. 1961. 


81-103. (1805.3) Powers and duties of state board of land commission- 
ers. The state board of land commissioners, consisting of the governor, su- 
perintendent of public instruction, secretary of state and attorney general, 
as provided by the constitution, shall be the governing board of the depart- 
ment of state lands and investments; it shall have and exercise general 
authority, direction and control over the care, management and disposition 
of all state lands and the funds arising from the leasing, use, sale and dis- 
position of such lands or otherwise coming under its administration. In the 
exercise of these powers, the guiding rule and principle shall be that these 
lands and funds are held in trust for the support of education, and for the 
attainment of other worthy objects helpful to the well-being of the people 
of this state; and that it is the duty of the board so to administer this trust 
as to secure the largest measure of legitimate and reasonable advantage 
to the state. The enumeration in this act of specific powers conferred upon 
the board shall not be so construed as to deprive the board of other powers 
not enumerated but inherent in the general and discretionary powers con- 
ferred by the constitution, and necessary for the proper discharge of its 
duties; but there can be no such implied powers inconsistent with any part 
of the constitution, nor shall any inherent powers be assumed to exist 
which would be inconsistent with any statutory provision or with the 
general rule and principle herein stated. 

History: En. Sec, 3, Ch. 60, L. 1927. 
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Implied Powers Must Not Be Incon- 
sistent with the Constitution 


The state board of land commissioners 
is a state agency and has only such powers 
as are expressly conferred and such im- 
plied powers as are essential to the exer- 
cise of those expressly granted. Under the 
provisions of this section that the implied 
powers of the board must not be incon- 
sistent with any part of the constitution, 
a sale of a tract of 160 acres of state lands 
lying within three miles of a city or town 
and falling within class four of section 1, 
article XVII of the constitution, which 
under section 2 thereof could only be sold 
in alternate lots of not more than five 
acres each, was void. State ex rel. Boor- 
man v. State Board of Land Commrs., 109 
M 127, 133, 94 P 2d 201, distinguished in 
113 M 298, 301, 124 P 2d 1001. 


Lapse of Time Not Confirming a Void 
Act 


In a proceeding in mandamus, com- 


81-104. 


81-201 


menced in 1937, to compel the state board 
of land commissioners to refund the pur- 
chase price of a tract of state land sold 
in 1910, in violation of sections 1, 2, 
article XVII of the constitution, the de- 
fenses of laches and statute of limitations 
may not be relied upon, lapse of time not 
confirming a void act. Under section 81- 
1109, board may refund money. State ex 
rel. Boorman v. State Board of Land 
Commrs., 109 M 127, 133, 94 P 2d 201. 


References 


State ex rel. Dickgraber v. Sheridan, 
126 M 447, 254 P 2d 390; State ex rel. 
Robbins v. Bonner, 128 M 45, 270 P 2d 400, 
403; State ex rel. Olsen v. Montana 
Armory Board, 128 M 344, 275 P 2d 652, 
655. 


Collateral References 


Public Lands@158'%. 
73 C.J.S. Public Lands § 235 et seq. 


(1805.4) Meetings of the board—preservation of records. The 


board shall hold regular meetings on the second Wednesday of each month, 
and may hold special meetings whenever deemed necessary, upon call of the 
president or a majority of the members. Three members of the board shall 
constitute a quorum for the transaction of business. The governor shall 
be the president of the board; in his absence and the absence of the lieu- 
tenant governor, the superintendent of public instruction shall preside. 
The board may adopt whatever rules and regulations it deems proper for 
the conduct of its meetings. It shall cause complete minutes to be kept 
of its proceedings in a suitable book provided for that purpose and all 
important documents, maps, plats and papers to be properly cared for and 
preserved. 


History: En. Sec. 4, Ch. 60, L. 1927. 


CHAPTER 2 


COMMISSIONER OF STATE LANDS AND INVESTMENTS 


Section 81-201. Appointment of commissioner—manner of qualifying. 


81-202. State forester. 
81-203. Appointive powers of commissioner—management of office. 
81-204. Powers and duties of commissioner—ex officio secretary of the 
board. 
81-205. Reports by state treasurer. 
81-206. Biennial report by commissioner. 
81-207. Duties of chief field agent. 
81-208. Oath of office. 
81-209. Salary and compensation. 
81-201. (1805.5) Appointment of commissioner—manner of qualify- 


ing. The governor, by and with the consent of the senate, shall appoint a 
commissioner of state lands and investments, who shall be the chief 
administrative and executive officer under the board in all matters except 
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those pertaining to the state forests, who shall not be a member of the 
state board of land commissioners and whose term of office shall be four 
years, or until his successor has been appointed and qualified. Before 
assuming the duties of his office, the commissioner shall take and sub- 
scribe to the constitutional oath of office. 
History: En. Sec. 5, Ch. 60, L. 1927; Collateral References 
amd. Sec. 37, Ch. 177, L. 1965. States€=46, 48, 51. 
81 CJ.S. States §§ 68, 76, 77. 


81-202. (1805.6) State forester. The state forester shall be the chief 
administrative and executive officer under the board in all matters pertain- 
ing to the state forests. His powers, duties, qualifications, compensation and 
entire status shall be as now provided by law. 

History: En. Sec. 6, Ch. 60, L. 1927. Collateral References 


Woods and Forests¢~7. 
98 C.J.S. Woods and Forests § 13. 


81-203. (1805.7) Appointive powers of commissioner—management of 
office. The commissioner shall have the authority to appoint one cashier, 
one secretary, one chief field agent, and such number of assistant field 
agents, clerks, stenographers and other employees as he may deem neces- 
sary for the proper performance of the work of his office, subject, however, 
to the approval of the state board of examiners as to the number of clerks 
and stenographers and employees. He shall also have authority to prescribe 
rules and regulations, not inconsistent with law, for the organization and 
management of his office, for the conduct of the office and field forces, for 
the distribution and performance of its business, and the custody, use and 
preservation of its records, papers, books, documents, equipment and other 
property. 

History: En. Sec. 7, Ch. 60, L. 1927; Collateral References 
amd. Sec. 2, Ch. 138, L. 1943. States€=50, 53. 
81 C.J.S. States §§ 68, 70. 


81-204. (1805.8) Powers and duties of commissioner—ex officio secre- 
tary of the board. He shall be ex officio the secretary of the state board of 
land commissioners, keep the minutes of its proceedings, be the custodian of 
its seal and records and carry out its orders. Under the direction of the 
board and all legal provisions governing such business, and through the 
proper officers, agencies and persons herein provided, he shall have charge 
of the selecting, exchange, classification, appraisal, leasing, management, 
sale and other disposition of the state lands and the investment of the funds 
arising therefrom or otherwise coming under the administration of the de- 
partment. He shall perform such other duties as the board may direct, the 
purpose of the department seems to demand, or the statutes require. He 
shall collect and receive all moneys payable to the state through his office 
as fees, rentals, royalties, interest, penalties, payments on mortgages or 
lands purchased from the state or derived from any other source, and shall 
issue triplicate receipts for each and all of such payments, one of which 
shall be mailed or delivered to the payor, and one retained in his office. 
On or before the fifteenth day of each month and also on or before the 


200 


COMMISSIONER OF STATE LANDS AND INVESTMENTS 81-209 


thirtieth day of each month he shall report and pay over to the state treas- 
urer all moneys received since the last previous settlement for which final 
receipts have been issued; at the same time he shall turn over to the state 
auditor all triplicates of the receipts issued during that period. 

History: En. Sec. 8, Ch. 60, L. 1927. 


81-205. (1805.9) Reports by state treasurer. On or before the tenth 
day of each calendar month, the state treasurer shall report to the commis- 
sioner the amount of money received by him during the preceding month 
from each source, except from the commissioner, for each income fund and 
each permanent fund arising from a federal land grant or otherwise under 
the control of the state board of land commissioners; also the amount paid 
out from each such income fund or permanent fund during such month and 
the object of such payment; and also the balance uninvested in each such 
fund; these reports shall be on such forms and contain such additional 
information as the commissioner shall prescribe and the board approve. 

History: En. Sec. 9, Ch. 60, L. 1927. 


81-206. (1805.10) Biennial report by commissioner. On or before the 
first day of December of each even-numbered year the commissioner shall 
prepare and publish a report giving summaries of all important transactions 
of his office during the two preceding fiscal years terminating on June 30th 
of that year, and also showing fully the amount of all assets belonging to 
each of the permanent funds and income funds under the administration of 
the department as of that date, together with such other information relat- 
ing to the affairs of the department as the board or the commissioner may 
deem worthy of publication. He shall also from time to time furnish such 
information and make such additional reports as the good of the depart- 
ment may seem to demand or the board require. 

History: En. Sec. 10, Ch. 60, L. 1927. 


81-207. (1805.12) Duties of chief field agent. Under the direction of 
the commissioner, the chief field agent shall have charge of all the field work 
of the department, except the work falling under the office of the state 
forester, and shall perform such additional services and duties as the 
commissioner may from time to time designate; during the absence or 
disability of the commissioner he shall perform all the duties of the com- 
missioner. 


History: En. Sec. 12, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 138, L. 1943. 


81-208. (1805.13) Oath of office. The assistant commissioner, the 
chief field agent, and the cashier shall each take and subscribe to the 
constitutional oath of office before entering upon his duties. 


History: En. Sec. 13, Ch. 60, L. 1927; Collateral References 
amd. Sec. 38, Ch. 177, L. 1965. States@-48. 
81 C.J.S. States § 76. 


81-209. (1805.14) Salary and compensation. The salary of the com- 
missioner shall be not more than ten thousand dollars ($10,000) per annum, 
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payable monthly. The commissioner of state lands and investments shall 
be paid actual and necessary expenses while engaged in the performance of 
official duties outside of the state capitol. 


History: En. Sec. 14, Ch. 60, L. 1927; Collateral References 
amd. Sec. 1, Ch. 176, L. 1949; amd. Sec. States€—60, 61. 
1, Ch. 164, L. 1951; amd. Sec. 1, Ch. 119, 81 OWJ.S. States §§ 89, 91. 


L. 1953; amd. Sec. 4, Ch. 235, L. 1963. 


CHAPTER 38 


SELECTION—CLASSIFICATION, APPRAISAL AND EXCHANGE OF LANDS 


Section 81-301. Selection and location of lands granted by United States. 
81-302. Classification—reclassification—records. 
81-303. Board to prescribe further rules for appraisal. 
81-304. Exchange of lands with United States and counties—validation of prior 
actions. 
81-305. Exchange of lands with state water conservation board. 
81-306. Exchange of lands with United States for military purposes. 


81-301. (1805.15) Selection and location of lands granted by United 
States. Under the general direction of the state board of land commission- 
ers and as rapidly as the appropriations for the work will permit, the com- 
missioner shall with all reasonable diligence cause to be selected and 
located all lands, except timberlands, which have heretofore been granted 
or which may hereafter be granted to this state by the United States for any 
purpose whatsoever, and not located by the grant itself. He shall also with 
all due diligence cause to be selected and located lands in lieu of all those 
lands in sections sixteen and thirty-six and in the other federal land grants 
which for any reason whatsoever have been lost to the state; he shall cause 
to be performed without any unnecessary delay on his part all work neces- 
sary for the completion of these selections so that the state may actually re- 
ceive all the lands under its various grants. All selections and lieu selections 
shall as far as possible be in legal subdivisions. In the selection and 
location of these lands, careful attention shall be given to the water avail- 
able and which may be appropriated for such lands for domestic use, live- 
stock and irrigation. 

History: En. Sec. 15, Ch. 60, L. 1927. 


81-302. (1805.16) Classification—reclassification — records. The lands 
of the state of Montana shall be classified according to the provisions of the 
constitution as follows: 


Class 1. Grazing lands, being all those lands which are valuable only 
for grazing purposes. 


Class 2. Timberlands, being all those lands which are principally valu- 
able for the timber that is on them. 


Class 3. Agricultural lands. 


Class 4. Lands within the limits of any town or city or within three 
miles of such limits. 


The third elass, agricultural lands, shall be subdivided into two classes 
as follows: 
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(a) Irrigable lands. 
(b) Nonirrigable lands. 


The fourth class shall be subdivided as follows: 

(a) Lands within the limits of any town or city. 

(b) Lands not within such limits but within three miles thereof. 

The classification shall be so made as to place each forty-acre tract or 
lot in the class to which it properly belongs. 


Whenever lands formerly nonirrigable have become irrigable, and when- 
ever new towns or cities are located and platted, and in all other cases 
when the board deems it necessary, the lands affected shall be reclassified 
so that no state land will be sold under a different classification from that 
to which it actually belongs. 


All field books, plats, maps and records of the department shall show 
the class to which each tract therein belongs, and they shall also show 
whether it belongs to the public schools of the state or to what state institu- 
tions or other entity it belongs according to the grant or instrument by 
which title to such land has passed to the state of Montana; they shall also 
show whether or not the coal or other minerals in the land are reserved by 
the United States, and shall contain such further information as the com- 
missioner may deem necessary. 

History: En. Sec. 16, Ch. 60, L. 1927. 


81-303. (1805.18) Board to prescribe further rules for appraisal. The 
board shall prescribe such further rules and regulations for the appraisal of 
state lands as it may deem necessary, not inconsistent with the provisions of 
this act or the state constitution. 

History: En. Sec. 18, Ch. 60, L. 1927. 


81-304. (1805.19) Exchange of lands with United States and counties 
—validation of prior actions. The state board of land commissioners of the 
state of Montana is hereby authorized and empowered to enter into con- 
tracts or agreements with the United States, or any department thereof 
having jurisdiction for the waiving and relinquishment to the United 
States of any and all rights of the state of Montana in and to sections 
sixteen (16) and thirty-six (36) of any township and to any other sections 
of state lands, provided that the state of Montana shall in lieu of the 
rights so waived and relinquished receive from the United States other 
lands of equal or greater value. The amount of state land relinquished 
under this section in any one year shall not exceed six sections. 

The state board of land commissioners of the state of Montana is 
hereby authorized to accept on behalf of the state of Montana title in fee 
simple to any land owned by a county in the state of Montana and to 
convey in exchange therefor state-owned land of approximately the same 
area and of a value not higher than the land received from the county 
whenever such exchange will result in consolidating the state-owned lands 
into more compact bodies. 

All contracts and agreements heretofore entered into between the 
state board of land commissioners and the United States, or any depart- 
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ment thereof, waiving and relinquishing the rights of the state of Montana 
to sections sixteen (16) and thirty-six (36) in any township in this state, 
and the selection of lands in lieu or [of] those so relinquished by the 
state are hereby ratified, confirmed and validated. The land received from 
the United States, under this provision, must be located in the same county 
as the relinquished lands, and the present lessees or permittees must be 
recognized for the continuance of their use of the land on such terms as 
may be required by the respective agencies. 


History: En. Sec. 19, Ch. 60, L. 1927; Ch. 117, L. 1951; amd. Sec. 1, Ch. 257, 
amd. Sec. 1, Ch. 151, L. 1933; amd. Sec. 1, lL. 1965. 


81-305. Exchange of lands with state water conservation board. The 
state board of land commissioners of the state of Montana is hereby author- 
ized to accept on behalf of the state of Montana title in fee simple to any 
land in the state of Montana owned by or title to which may be hereafter 
acquired by the state water conservation board of the state of Montana, and 
to convey in exchange therefor state-owned land of approximately the same 
area and of a value not higher than the land received from the state water 
conservation board whenever such exchange will be beneficial or essential 
to the construction, maintenance or operation of any project now under 
construction or which may hereafter be approved by said state water con- 
servation board for construction under the provisions of sections 89-101 to 
89-141, and whenever such exchange will also be advantageous to the land 
grant from which land is to be exchanged with the state water conservation 
board. 

History: En. Sec. 1, Ch. 168, L. 1937. 


81-306. Exchange of lands with United States for military purposes. 
The state board of land commissioners of the state of Montana is hereby au- 
thorized and empowered to exchange any state lands not to exceed ten 
thousand (10,000) acres within its jurisdiction located in Valley county, 
Montana, needed by the United States air force for military purposes, the 
exchange to be made with the United States or any department thereof 
having jurisdiction for lands within the boundaries of Montana of equal or 
greater value, the conditions of exchange to be as permitted by the con- 
stitution of Montana and the Enabling Act. 

History: En. Sec. 1, Ch. 61, L. 1955. 


CHAPTER 4 


LEASING OF AGRICULTURAL LANDS—GRAZING LANDS AND 
CITY AND TOWN LOTS 


Section 81-401. Policy of state as to appraisal and leasing state land. 
81-402. Lease of state lands—crop share rental basis used. 
81-403. Repealed. 
81-404. Appraisal of grazing lands. 
81-405. Renewal leases—preference right of lessee. 
81-406. Arbitrators to fix value of improvements—appeal. 
81-407. Who may lease—how much and for what length of time. 
81-408. Lease expiration dates. 
81-409. Repealed. 
81-410. Lease rentals for part year. 
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81-411. No reduction for summer fallow. 

81-412. Rental, when due—cancellation for nonpayment. 

81-413. ne ee leased in compact bodies—inspections to determine best use 
of land. 

81-414. Change in terms of lease. 

81-415. Conditions of leases—cancellation for violation of rules. 

81-416. Form of lease—bond. 

81-417. Repealed. 

81-418. Liens on crops and improvements. 

81-419. Assignment of leases—preferences—fee. 

81-420. Acquisition of water right by lessee. 

81-421. Compensation for improvements. 

81-422. Cancellation of leases. 

81-423. Leasing regulations. 

81-424. Lease of state-owned land to United States for military purposes 
authorized. 

81-425. Pledge or mortgage of leasehold interest in state lands. 

81-426. Filing with state required—fee. 

81-427. Transfer of lease, when. 

81-428. Proof of termination of lease or pledge to be filed—fee. 

81-429. Application of act. 

81-430. Effect of partial unconstitutionality. 

81-431. Repealing clause and exception. 

81-432. Repealed. 

81-433. Formula for fixing annual rental. 

81-433.1. Repealed. 

81-434. Competitive bidding—provisions in lease. 

81-435. Repealed. 

81-486. Deposit required with bid for lease—retention or return—forfeiture, 


81-401. Policy of state as to appraisal and leasing state land. It is here- 
by declared to be the policy of the state, that in the interest of accom- 
plishing a sustained income for the school and other trust funds to be 
derived from land grant and other state lands, agricultural and grazing 
lands and town and city lots shall be appraised from time to time but 
not less than once during the term of every lease by competent appraisers. 
The purpose of such appraisals shall be to determine the rental value 
of agricultural lands and town and city lots, the general condition of the 
lands, and the carrying capacity of grazing lands. 


History: En. Sec. 1, Ch. 207, L. 1945; 
amd. Sec. 1, Ch. 260, L. 1963. 


81-402. (1805.20) Lease of state lands—crops share rental basis used. 
(1) Under the general direction and control of the state board of land 
commissioners, the commissioner shall lease all agricultural and grazing 
lands and all town and city lots open to leasing upon proper application, 
provided that, as to agricultural lands, all leases shall be continued or 
made upon a crop share rental basis of not less than one-fourth (44) of 
the annual crops to the state, or the usual landlord’s share prevailing 
in the district, whichever is greater. 

(2) In unusual cases the commissioner may authorize a lease upon 
other basis then crop share, but in all such unusual cases the rental shall 
at least equal the value of the usual landlord’s share prevailing in the 
district, and the commissioner shall set forth in the records the unusual 
conditions of the case and the rental to be charged. 

(3) The rental rate for all state grazing lands leased and to be leased 
shall be based upon the appraised animal-unit-month carrying capacity 
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of the land as provided in section 81-433, and provided further that, as to 
town and city lots owned by the state, the fair rental value thereof shall 
be determined from time to time under the direction of the commissioner 
and with the approval of the state board of land commissioners and record 
made thereof, and such town or city property may be leased at its current 
appraised rental value for terms of not to exceed five (5) years. 


(4) All leases of agricultural or grazing lands, or town or city lots 
shall be upon condition that the state board of land commissioners may 
in its discretion, offer said land for sale at any regular public sale of state 
lands held in the county where the land is situated, upon the same terms, 
and in the same manner as land not under lease. 


History: En. Sec. 20, Ch. 60, L. 1927; lL. 1949; amd. Sec. 2, Ch. 260, L. 1963; 
amd. Sec. 2, Ch. 207, L. 1945; amd. Sec. amd. Sec. 2, Ch. 257, L. 1965. 
1, Ch. 254, L. 1947; amd. Sec. 2, Ch. 201, 


81-403. Repealed—Chapter 190, Laws of 1949. 


Repeal pealed by Sec. 5, Ch. 190, Laws 1949. The 
This section (Sec. 3, Ch. 207, L. 1945; repeal became effective after February 28, 


Sec. 2, Ch. 254, L. 1947), relating to the 1952. 
annual rental for grazing lands, was re- 


81-404. Appraisal of grazing lands. (a) It shall be the duty of the 
commissioner, as rapidly as practicable, to cause the grazing land owned by 
the state to be appraised as to its animal-unit-month carrying capacity, and 
to make and preserve record thereof in his office, and to from time to time 
cause said lands to be re-examined as to their animal-unit-month carrying 
capacity so as to keep the records thereof in his office reasonably accurate. 

(b) In appraising such grazing lands the following factors shall be 
taken into consideration : 

1. Inventory of the forage resourees:—kind, amount and location of 
vegetation. 

2. Accessibility and usability of this forage resource as influenced by 
topography, availability of stock water and season of usability. 

3. Condition of soils—the erosion situation. 

4. Other and related resources—such as timber, game animals, need for 
watershed protection. 

5. Reeord of needed improvements and facilities—fuel and stock water, 
revegetation, rodent control, trails, fences, and the like. 

6. Pertinent facts and figures submitted by stockmen living in the area 
and directors of state grazing districts including the land or in its vicinity. 

7. Carrying capacity set for similar land in a state grazing district in 
which the land is situated. 

History: En. Sec. 4, Ch. 207, L. 1945. 


81-405. (1805.21) Renewal leases—preference right of lessee. A lessee 
of state land classed as agricultural, grazing, town lot or city lot, or in 
any of those classes, who has paid all rentals due from him to the state 
and who has not violated the terms of his lease shall be entitled to have 
his lease renewed for a five (5) or ten (10) year period at the rental 
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rate provided by law for the renewal period, and subject to any other 
conditions, at the time of the renewal as may by law be imposed as terms 
of such leases, at any time within thirty (30) days prior to its expira- 
tion if no other application or applications for lease of the land have 
been received thirty (30) days prior to the expiration of his lease. In case 
such other application or applications have been received, the holder of 
the lease shall have the preference right to lease the land covered by his 
former lease to the extent that he may take the lease at the highest bid 
made by any other applicant. Applications for lease of lands in this section 
referred to shall be given preference in the order of their receipt at the 
office of the commissioner in Helena. 


Notwithstanding the foregoing provisions, the state board of land com- 
missioners shall have the power to withdraw any agricultural or grazing 
state land from further leasing for such period as the board may deter- 
mine to be in the best interest of the state of Montana. All bids for leases 
and applications for renewals of leases of state agricultural lands or state 
grazing lands shall be in writing and sealed and shall be submitted to 
the state board of land commissioners at the office of the commissioner. 


History: En. Sec. 21, Ch. 60, L. 1927; References 
amd. Sec. 1, Ch. 65, L. 1939; amd. Sec. 1, State ex rel. Handel Oil Co. v. State, 
Ch. 20, L. 1941; amd. Sec. 5, Ch. 207, L. 419 mM 465. 167 P 2d 844. 846. 
1945; amd. Sec. 3, Ch. 260, L. 1963. ; 7 


81-406. (1805.22) Arbitrators to fix value of improvements—appeal. 
If the owner of any improvements on state lands of the type authorized 
by law at the time they were placed thereon desires to sell such improve- 
ments to the new lessee and they are unable to agree on the value thereof, 
such value shall be ascertained and fixed by three (3) arbitrators, one of 
which shall be appointed by the owner of the improvements, one by 
the new lessee and the third by the two (2) arbitrators so appointed. The 
reasonable compensation that such arbitrators may charge shall be paid 
in equal shares by the owner of the improvements and the new lessee. 
The value of such improvements so ascertained and fixed shall be binding 
on both parties; provided, however, that if either party is dissatisfied 
with the valuation so fixed, he may within ten (10) days appeal from 
their decision to the commissioner who shall thereupon cause the chief 
field agent or assistant field agent to examine such improvements and 
whose decision shall be final. The commissioner shall charge and collect 
the actual cost of such re-examination to the owner and the new lessee 
in such proportion as in his judgment justice may demand. The value of 
such improvements shall be ascertained and fixed as hereinafter and in this 
act provided. 


History: En. Sec. 22, Ch. 60, L. 1927; 
amd. Sec. 4, Ch. 260, L. 1963. 


81-407. (1805.23) Who may lease—how much and for what length of 
time. No persons shall be qualified to lease state lands except one who 
is the head of a family unless he or she has attained the age of twenty- 
one (21) years. Any such person and any association, company or corpo- 
ration authorized to hold lands under lease may lease state lands, and 


207 


81-408 STATE LANDS 


there may be included under one lease, tracts of lands embracing more 
than one (1) section. Any such person, association, company or corpora- 
tion may hold more than one (1) lease to such lands. No lease to agri- 
cultural or grazing lands shall be for a period other than five (5) or ten 
(10) years. Leases for city and town lots shall not exceed five (5) years. 
When a lease expires or is canceled the commissioner shall immediately 
so notify the holder of the lease and all persons who have expressed an 
interest in leasing the land during, or immediately preceding the term 
of such expired or canceled lease. If the legislature raises the rentals 
for state grazing lands during the term of any leases of grazing land here- 
after issued which are not issued as a result of competitive bidding the 
lessee shall, for the years after such increase becomes effective, pay such 
increase rental and the terms of grazing leases hereafter issued shall so 
provide. 


History: En. Sec. 23, Ch. 60, L. 1927; Ch. 65, L. 1939; amd. Sec. 5, Ch. 260, L. 
amd. Sec. 2, Ch. 42, L. 1933; amd. Sec. 2, 1963. 


81-408. (1805.24) Lease expiration dates. All leases for agricultural 
lands, grazing lands and town and city lots hereafter issued no matter on 
what date issued, shall expire on February 28 within ten (10) years from 
the date on which the lease becomes effective. 


History: En. Sec. 24, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 65, L. 1939. 


81-409. (1805.25) Repealed—Chapter 190, Laws of 1949. 


Repeal of the rental value of state grazing lands, 


This section (Sec. 25, Ch. 60, L. 1927; Wwas-repealed by See. 5, Ch. 190, Laws 1949. 
Sec. 3, Ch. 42, L. 1933; Sec. 6, Ch. 207, L. The repeal became effective after Febru- 


1945; Sec. 3, Ch. 254, L. 1947; See. 1, Ch. ary 28, 1952. 
201, L. 1949), relating to the determination 


81-410. Lease rentals for part year. Lease rentals for agricultural or 
erazing state land, where the lease term begins after February 28 in the 
initial year of the lease, shall be for the whole of the yearly rate for the 
fractional part of the initial year if the lease term begins prior to July Ist 
in such fractional part of year, and for one-half (14) the yearly rate for such 
fractional part of the year if the lease term begins after June 30th in the 
initial year and prior to the succeding February 28th. 

History: En. Sec. 7, Ch. 207, L. 1945. 


81-411. No reduction for summer fallow. No credit or reduction or 
refund in rental shall be allowed any lessee of agricultural or grazing state 
land on account of summer fallow. 

History: En. Sec. 8, Ch. 207, L. 1945. 


81-412. (1805.26) Rental, when due — cancellation for nonpayment. 
The rental for the first year of the lease and the fee of two dollars and 
fifty cents ($2.50) for issuing the lease shall be paid at or before the time of 
the execution of the lease; provided, however, that in the case of all leases 
which take effect on and after October 1 and before the expiration of the 
coming February, both the rental for the fractional year and for the next 
full year beginning March 1, shall be paid and collected at the time of issu- 
ing the lease; provided, further, when the government of the United States 
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is the lessee of state lands for grazing purposes, the rental shall be payable 
at the end of each year of said lease. The rental for each succeeding year on 
leases hereafter issued, with the exception of leases wherein the government 
of the United States is the lessee, shall become due and payable to the com- 
missioner of state lands and investments on December 15 next preceding 
the rental year to which the rental applies and if not paid on or before 
February 1 next following, this nonpayment shall have the effect of cancel- 
ing the lease from and after February 28 of that year. The commissioner 
shall notify the lessee by letter addressed to the post-office address given in 
the lease of such cancellation, and the land shall then be open for lease to 
other applicants. 


History: En. Sec. 26, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 197, L. 1943. 


81-413. (1805.27) Land to be leased in compact bodies—inspections 
to determine best use of land. All lands are to be leased in as compact 
bodies as possible and care shall be taken not to separate parts of any 
section from the section lines or public highways or from any available 
water supply, or in such form as to make it more difficult to lease the 
remaining state lands in the section in which they are located. In case 
there are applications or bids for renting certain land for grazing purposes 
and also applications or bids for renting the same land for agricultural 
purposes, an inspection of the land shall be made by the commissioner or 
his field agent at the earliest practical opportunity and determination made, 
based on his findings, of the highest and best use which can be made of the 
land or portions thereof, and any lease of said land entered into subse- 
quent to such applications or bids shall be such as to return to the state 
revenue commensurate with such highest and best use. 


History: En. Sec. 27, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 257, L. 1965. 


81-414. (1805.28) Change in terms of lease. Whenever any land is 
leased for grazing purposes, and the lessee desires to cultivate any part 
of the land, he shall before doing any such cultivation, make application 
to the commissioner stating how much land he desires to cultivate, show- 
ing the location in the section of such land, send his lease to the com- 
missioner to have the necessary changes made therein, and shall agree 
that for the remainder of the term of the lease the annual rental shall 
be at the rate of the original lease until such time as the first crop 1s 
harvested from the cultivated portion of the lease. At the time of the 
first harvest, the lease shall be at the original rate for that portion remain- 
ing as grazing land plus the crop share rental for that portion cultivated. 
In case any person shall cultivate lands leased for grazing purposes, 
without having first secured the right to do so in the manner herein 
provided, the lease shall be subject to cancellation or the lessee shall 
be liable for twice the regular agricultural rental on the land so culti- 
vated in addition to the grazing rental thereof as may be decided by the 
board. The provisions of this section shall be incorporated in every lease. 


History: En. Sec. 28, Ch. 60, L. 1927; 
amd. Sec. 9, Ch. 207, L. 1945; amd. Sec. 1, 
Ch, 120, L. 1963. 


209 


81-415 STATE LANDS 


81-415. Conditions of leases—cancellation for violation of rules. It 
shall be a condition of all leases of agricultural or grazing state lands, 
(a) that, in the case of agricultural lands, the lessee shall observe the 
ordinary rules for good management of agricultural lands and shall so 
handle the leased land with the view of maintaining its productivity and 
so that wind and soil erosion and noxious weeds are minimized, and that 
crops are so planted with a view of securing the greatest yields of good 
quality, and (b) that, in the case of grazing lands, the lessee shall observe 
the ordinary rules for good range management and shall so manipulate the 
numbers, class, distribution and season of the range use and the handling, 
feeding, breeding and marketing of grazing livestock with a view of secur- 
ing the production of the maximum of livestock and livestock products, 
consistent with the conservation of the land resources and the perpetuation 
of its productivity, and to these ends the state land lease shall not be 
abused by overgrazing. 


For the gross violation of any of said rules, the lease involved may be 
canceled by the state board of land commissioners upon recommendation of 
the commissioner, after notice to the lessee and opportunity of full hearing 
on the question of such gross violation. 


History: En. Sec. 10, Ch. 207, L. 1945; 
amd. Sec. 4, Ch. 254, L. 1947. 


81-416. (1805.29) Form of lease—bond. The general form of lease to 
state lands shall be prescribed by the state board of land commissioners and 
no changes in the form for such leases shall be made without the approval 
of the said board. All leases shall be issued in duplicate, one (1) copy shall 
be mailed to the lessee, and one (1) copy shall be preserved by the com- 
missioner and entered in a suitable book provided for that purpose. Unless 
the board decides otherwise, these leases shall be issued without bonds; 
but the board shall have the right to require a bond and to prescribe the 
form and conditions thereof whenever it deems it necessary. 

History: En. Sec. 29, Ch. 60, L. 1927. 


81-417. (1805.30) Repealed—Chapter 257, Laws of 1965. 
Repeal was repealed by Sec. 10, Ch. 257, Laws 


This section (Sec. 30, Ch. 60, L. 1927), 1965. 
relating to leases on a share rental basis, 


81-418. (1805.31) Liens on crops and improvements. The state shall 
have a lien upon all crops growing upon any of its lands, and also upon such 
crops after they have been separated from the lands for any and all rentals 
and penalties due or delinquent under the lease on such lands, or becoming 
due during the calendar year in which such crops are harvested, for any 
year or part of year that the land has been held or used by the lessee; 
such lien shall also apply to all buildings, structures, fences and all other 
improvements, shall be prior and superior to all other liens, excepting 
threshermen’s liens and seed liens as specified in sections 45-701 and 45-801, 
which shall have priority as specified in section 52-301, and is hereby ex- 
pressly reserved. Any person purchasing or otherwise acquiring any of 
such crops or improvements takes the same subject to such lien. Any 
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agent or representative of the department, or the sheriff of the county 
in which the land is located, or his deputy, may demand of the lessee, or 
his agent, payment of the amounts due the state, and if the same are not 
paid upon such demand, the officer, making such demand, or any person 
or representative of the department, may seize, sell and dispose of, either 
at private or public sale, upon giving notice for not less than three (38) 
days of such sale, sufficient of the said crops or improvements, or of 
both, to pay the amounts due the state together with costs and expenses 
of seizure and sale. These provisions relating to liens on crops and im- 
provements shall be embodied in all leases for agricultural and grazing 
lands and for town, city or other lots. 


History: En. Sec. 31, Ch. 60, L. 1927. tion, was repealed by Sec. 10-102, Ch. 264, 


Laws 1963, effective J 
Compiler’s Note SOs , effective January 1, 1965 


Section 52-301, referred to in this sec- 


81-419. (1805.32) Assignment of leases—preferences—fee. Leases to 
state lands may be assigned on blanks provided for that purpose by the 
state board of land commissioners, but no such assignment shall be bind- 
ing on the state unless the assignment is filed with the commissioner, 
approved by him and payment made of the assignment fee of three dollars 
($3.00). Preference shall always be given to the applicant who wants the 
land for his own individual use so that the full advantage coming from 
the leasing and use of such lands may reach those who actually till the 
soil, and so that they shall not be compelled to pay a higher rental than 
that due the state. If a lessee subleases state lands on terms less advan- 
tageous to the sublessee than the terms given by the state, his lease shall 
be subject to cancellation by the state board of land commissioners after 
hearing, duly held on the facts involved. In any case where state land is 
subleased by any lessee of state lands, such sublease shall be illegal unless 
a copy of the sublease accompanied by a fee of two dollars ($2.00) has 


been filed with the state land office 


History: En. Sec. 32, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 14, L. 1937; amd. Sec. 12, 
Ch. 207, L. 1945; amd. Sec. 18, Ch. 121, 
L. 1965. 


Share Croppers 


This section did not apply where de- 
fendant, in an action to recover one-fourth 
of a crop of wheat raised on state lands 


and approved by the commissioner. 


under lease to plaintiff, was in effect a 
share cropper and not a sublessee, as the 
provisions under which the state board of 
land commissioners may cancel a lease if 
the lessee subleases to another on terms 
less advantageous to the sublessee than 
the terms given by the board to the lessee, 
has no application to a cropper. Schneider 
v. Nelson, 111 M 377, 382, 110 P 2d 972. 


81-420. (1805.33) Acquisition of water right by lessee. The lessee of 
state lands may at any time prior to one (1) year before the expiration of 
his lease make application to the board for permission to secure a water 
right to the land under his lease. Such application shall be in writing, shall 
show how much of the land can be irrigated, the permanency of the water 
supply and the probable cost of placing the land under irrigation. If the 
proposed plan meets with the approval of the board, permission shall be 
eranted the lessee to secure the desired water right for the land and to 
place the same under irrigation. If such water right becomes a permanent 
and valuable improvement, then in case of the sale or lease of the lands to 


211 


81-421 STATE LANDS 


other parties, the former lessee shall be entitled to receive compensation 
in the amount of the reasonable value thereof, as in the case of other 
improvements, from the new lessee or the purchaser. These provisions shall 
not be so construed as to make the state liable to the lessee for the pay- 
ment of the cost or value of such irrigation improvements. 

History: En. Sec. 33, Ch. 60, L. 1927. 


81-421. (1805.34) Compensation for improvements. A lessee of state 
lands shall have the right to place upon the lands leased by him, a reason- 
able amount of improvements directly related to conservation of the land 
or necessary for proper utilization of the land which improvements may 
consist of fences, cultivation and improvement of the land itself, irrigation 
ditches, sheds, wells and reservoirs, and similar improvements. Whenever 
another person becomes the lessee of such lands, he shall pay to the former 
lessee the reasonable value of such improvements at the time the new 
lessee takes possession thereof. Provided, however, that if any of the 
improvements consists of breaking (meaning the original plowing of the 
land), and one (1) year’s crops have been raised on the land after the break- 
ing thereof, the compensation for such breaking shall not exceed the 
sum of two dollars and fifty cents ($2.50) per acre, and that in case two 
(2) or more crops have been raised on the land after the breaking thereof, 
then in such ease the breaking shall not be considered as an improvement 
to the land. In case of the former lessee and the new lessee are unable to 
agree on the reasonable value of such improvements, then such value shall 
be ascertained and fixed as provided in this act. 


In determining the value of these improvements consideration shall be 
given not only to the original cost but also to the present condition thereof 
and to their suitableness for the uses ordinarily made of the lands on which 
they are located, and also to the general state of cultivation of the land, 
its productive capacity as effected by former use and also to its condition 
with reference to noxious weeds whether it is infested with such weeds 
or free from these pests. Consideration shall be given to all actual im- 
provements and to all known effects that the use and occupancy of the 
land have had upon its productive capacity and desirableness for the new 
lessee. The former lessee may, however, remove or dispose of the movable 
improvements on the land to other parties than the lessee; but if he fails 
to remove such improvements from the land within sixty (60) days from 
the date of the expiration of his lease, then all of such improvements shall 
become the property of the state unless the commissioner for good cause 
shown shall grant additional time for the removal thereof. Before a lease 
is issued to the new lessee he shall show that he has paid the former 
lessee the value of the improvements as agreed upon by them or as fixed 
and determined under the provisions of section 81-406 or that he has 
offered to pay the value of such improvements as so fixed and determined 
or that the former lessee elects to remove the improvements. 


History: En. Sec. 34, Ch. 60, L. 1927; 
amd. Sec. 4, Ch. 257, L. 1965. 


81-422. (1805.36) Cancellation of leases. The board shall have the 
power and authority in its discretion to cancel a lease for any of the fol- 
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lowing causes: For fraud or misrepresentation, or for concealment of facts 
relating to its issue, which if known would have prevented its issue in the 
form or to the party issued; for using the land for other purposes than 
those authorized by the lease, and for any other cause which in the judg- 
ment of the board makes the cancellation of the lease necessary in order 
to do justice to all parties concerned and to protect the interests of the state. 
Such cancellation shall not entitle the lessee to any refundment of rentals 
paid or exemption from the payment of any rentals, penalties or other 
compensation due the state. 
History: En. Sec. 36, Ch. 60, L. 1927. 


81-423. (1805.37) Leasing regulations. The state board of land com- 
missioners shall have the power, and it is hereby made its duty, to formu- 
late and prescribe such additional rules and regulations relating to the 
leasing of state lands, not inconsistent with the provisions of this act, as it 
may from time to time deem necessary in order that the use and proceeds 
of these lands may contribute in the highest attainable measure to the 
purposes for which they have been granted to the state of Montana. 

History: En. Sec. 37, Ch. 60, L. 1927. 


81-424. Lease of state-owned land to United States for military purposes 
authorized. Notwithstanding any inconsistent provision of law, general, 
special or local, the state board of land commissioners of the state of Mon- 
tana, whenever it deems it to be in the public interest, may lease to the 
United States of America, for military purposes, any land owned by the 
state of Montana, whether such land was received by the state through 
federal land grants, or whether such land consists of so-called “mortgage 
lands,” on such terms and conditions as it may deem necessary to promote 
the public welfare and protect the interests of the state; provided, however, 
that rental shall be payable at the end of each year of said lease. 

History: En. Sec. 1, Ch. 122, L. 1943. 


81-425. Pledge or mortgage of leasehold interest in state lands. Any 
lessee of a grazing or agricultural lease of state lands is hereby authorized 
to pledge said lease or mortgage his leasehold interest in said lands. 

History: En. Sec. 1, Ch. 52, L. 1947. 


81-426. Filing with state required—fee. The pledgee of such lease or 
the mortgagee of such leasehold interest shall, within thirty (30) days 
after receipt of said pledge agreement or mortgage, file the same, or a 
certified copy thereof, in the office of the state board of land commis- 
sioners, and shall pay to said board a fee of two dollars ($2.00) for the 
filing thereof. 


History: En. Sec. 2, Ch. 52, L. 1947; 
amd. Sec. 21, Ch. 121, L. 1965. 


81-427. Transfer of lease, when. Upon due proof of the acquisition of 
such lease or leasehold interest by any person under or pursuant to such 
pledge agreement or mortgage, the state board of land commissioners shall 
transfer said lease to said person, who shall thereupon be subject to all the 
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conditions, obligations and liabilities and entitled to all the rights and 
privileges provided for in said lease. 
History: En. Sec. 3, Ch. 52, L. 1947. 


81-428. Proof of termination of lease or pledge to be filed—fee. The 
lessee of any grazing or agricultural lease of or leasehold interest in state 
lands which has been pledged or mortgaged as herein provided shall, 
within thirty (30) days after payment of the indebtedness secured thereby, 
or within thirty (30) days after the pledge agreement has been terminated 
or the leasehold interest has been released from the mortgage, file with 
the state board of land commissioners due proof of said fact and pay to 
said board a fee of two dollars ($2.00) for said filing. 


History: En. Sec. 4, Ch. 52, L. 1947; 
amd. Sec. 20, Ch. 121, L. 1965. 


81-429. Application of act. The provisions of this act shall apply to all 
pledges of grazing and agricultural leases of state lands and mortgages of 
leasehold interests in said lands which are now in existence. 

History: En. Sec. 5, Ch. 52, L. 1947. 


81-430. Effect of partial unconstitutionality. If any section, clause, 
paragraph or provision of this act shail be found invalid by court of com- 
petent jurisdiction, it shall be conclusively presumed that this act would 
have been passed by the legislature without such invalid section, paragraph 
or clause and the act as a whole shall not be declared invalid by reason of 
the fact that one or more sections, clauses, sentences, paragraphs or parts 
may have been found invalid by any court. 

History: En. Sec. 6, Ch. 52, L. 1947. 


81-431. Repealing clause and exception. All acts and parts of acts in 
conflict herewith are hereby repealed; provided, however, that section 
81-908, is hereby declared not to be in conflict with this act. 

History: En. Sec. 7, Ch. 52, L. 1947. 


81-432. Repealed—Chapter 257, Laws of 1965. 
Repeal was repealed by Sec. 10, Ch. 257, Laws 


This section (Sec. 1, Ch. 190, L. 1949), 1965. 
defining terms relating to grazing rentals, 


81-433. Formula for fixing annual rental. When used in this section: 

“Animal unit” means one cow, one horse, five sheep or five goats. 

“Animal-unit-month carrying capacity” means that amount of natural 
feed necessary for the complete subsistence of one animal unit for a period 
of one (1) month. 

The state board of land commissioners shall establish the per annum 
rental rate per section of all grazing lands which are the property of the 
state of Montana upon the animal-unit-month basis as hereinafter pro- 
vided. 

In fixing the minimum annual rental per section, the following formula 
shall be used: 
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The base rental shall be computed by multiplying thirty-two cents 
(32¢) plus two (2) times the average price per pound of beef cattle on 
the farm in Montana for the previous year times the animal-unit-month 
carrying capacity of the land. 

(a) The minimum annual rental for grazing lands with an annual 
carrying capacity of more than fourteen (14) and less than twenty (20) 
animal units per section is the base rental. 

(b) The minimum annual rental for grazing lands with an annual 
carrying capacity of more than nineteen (19) animal units per section is 
ten cents (10¢) more than the base rental. 

(c) The minimum annual rental for grazing lands with an annual 
carrying capacity of less than fifteen (15) animal units per section is ten 
cents (10¢) less than the base rental. 


The carrying capacity of the land, to be used in the above formula, 
shall be in accordance with the determinations of the commissioner of 
state lands and investments made pursuant to section 81-404. 

The average price per pound of beef cattle on the farm in Montana 
shall be taken from statistics published by the bureau of agricultural - 
economics of the United States department of agriculture current at the 
time of computation of the rental, or from other reliable sources current 
at such time. 


History: En. Sec. 2, Ch. 190, Le. 1949; References 
amd. Sec. 1, Ch. 229, L. 1951; amd. Sec. Ivins v. Hardy, 134 M 445, 333 P 2d 
1, Ch. 284, L. 1959; amd. Sec. 6, Ch. 260, 471, 476. 
L. 1963. 


Collateral References 


Public Lands¢-158%. 
73 C.J.S. Public Lands § 259. 


81-433.1. Repealed—Chapter 257, Laws of 1965. 
Repeal charge applicable in 1960 and 1961, was 
This section (Sec. 2, Ch. 284, L. 1959), repealed by Sec. 10, Ch. 257, Laws 1965. 
relating to an additional animal unit 


81-434. Competitive bidding—provisions in lease. Whenever competi- 
tive bidding shall establish a rental price higher than the rental price estab- 
lished by the above formula, the board in leasing such lands shall incorporate 
in said lease such conservation requirements as are deemed necessary for 
the protection of such grass or forage crops. 


History: En. Sec. 3, Ch. 190, L. 1949. Collateral References 
Public Lands@-158%,. 
73 C.J.8. Public Lands § 259. 


81-435. Repealed—Chapter 257, Laws of 1965. 
Repeal erease rentals in special circumstances, 


This section (Sec. 4, Ch. 190, L. 1949), was repealed by Sec. 10, Ch. 257, Laws 
authorizing the board to inerease or de- 1965. 


81-436. Deposit required with bid for lease—retention or return—for- 
feiture. All persons bidding for the lease of state-owned lands shall de- 
posit with the commissioner, as evidence of good faith, a certified check, 
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cashier’s check or money order in an amount equal to the annual rental 
bid in the case of grazing land; and an amount equal to one dollar ($1.00) 
per acre for each acre of agricultural land contained in the lease, in the 
case of agricultural land on which such bid is made on a crop share basis. 
The commissioner shall retain the deposit of the successful bidder to be 
applied on the rental for the first year of the lease only, and return 
any balance of the deposit at the end of the first year to the successful 
bidder, and return the deposits of the unsuccessful bidders. If the success- 
ful bidder fails to execute the lease for any reason, his deposit shall be 
forfeited and deposited by the commissioner to the credit of the proper 
interest and income account in the federal and private revenue fund. 
History: En. Sec. 1, Ch. 185, L. 1963. 


CHAPTER 5 
COAL MINING LEASES AND PERMITS 


Section 81-501. Coal mining leases. 
81-502. Maximum term of lease—form—fee. 
81-503. Royalty. 
81-504. Application—deposit. 
81-505. Bond. 
81-506. Improvements of former lessee. 
81-507. Board may prescribe additional rules and regulations. 
81-508. Report and payment of royalty. 
81-509. Coal mining permits for private use and for schools. 
81-510. Disposition of royalties and other receipts. 


81-501. (1805.38) Coal mining leases. The state board of land com- 
missioners is hereby authorized and empowered to lease in such manner as 
it may deem for the best interests of the state any state lands to which the 
title has vested in the state and in which the coal or coal rights are not 
reserved by the United States for exploring for, mining, removing, selling 
and disposing of the coal therein upon the terms and conditions herein 
stated, and subject to such rules and regulations as the board may prescribe. 
This power and authority to lease state lands for coal mining purposes shall 
extend to and include all lands owned by the state no matter in what man- 
ner acquired and shall also extend to and include all those state lands which 
have been sold but in which the coal rights have been reserved by the state 
of Montana, whether such lands are under certificate of purchase or patents 
have been issued; but in such cases and in all cases where the lands are un- 
der lease for grazing, agriculture or similar purposes, care shall be taken in 
issuing the coal mining lease to protect the rights of the purchaser or 
lessee. 


All such coal leases shall be subject to the condition that the coal must 
be mined, handled and marketed in such manner as to prevent as far as 
possible all waste of coal and shall also be subject to the condition that the 
mining operations shall be carried on in such systematic and orderly man- 
ner as not to make subsequent mining operations more difficult or expensive. 
Violations of these conditions shall constitute grounds for the forfeiture 
of the lease, after hearing had thereon before the state board of land 
commissioners. 
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History: En. Sec. 38, Ch. 60, L. 1927. 58 C.J.S. Mines and Minerals § 129. 
36 Am. Jur. 296, Mines and Minerals, 
Collateral References §§ 21, 22. 


Mines and Minerals¢=5. 


81-502. (1805.39) Maximum term of lease—form—fee. No coal min- 
ing lease shall be issued for a longer term than ten (10) years, but the 
board may establish such rules and regulations for the renewal of a lease 
at the expiration of the term as it may deem proper and necessary. The 
board shall prescribe the form of the lease; the fee for issuing the lease 
and approving the bond hereinafter provided shall be two dollars and 
fifty cents ($2.50) payable to the commissioner. 


History: En. Sec. 39,-Ch. 60, Ll. 1927; 
amd. Sec. 5, Ch. 257, L. 1965. 


81-503. (1805.40) Royalty. The compensation of the state under all 
coal mining leases shall be upon a royalty basis and shall be fixed and 
determined by the board. The amount of such royalty shall be based upon 
the kind, grade and character of the coal in each particular mine, upon the 
size, Shape and nature of the coal vein, strata or body, and upon the ship- 
ping and marketing facilities for the product. Consideration shall also be 
given to every other known factor effecting the value of each particular coal 
mining lease; but in no ease shall the royalty for the coal mined be less 
than twelve and one-half (12142) cents per ton of two thousand (2,000) 
pounds. 

History: Hn. Sec. 40, Ch. 60, L. 1927. 


81-504. (1805.41) Application — deposit. The application for a coal 
mining lease shall be in writing, shall state the quantity of coal that it is 
proposed to mine under such lease during the first year thereof and during 
each subsequent year as nearly as the applicant can estimate such quantity 
and shall contain such further information as the board may require. If the 
board grants the application, it shall fix the royalty per ton and shall 
demand from the applicant a deposit of not less than the amount of the 
royalty on the estimated average production for one (1) month of the lease 
and it may at its discretion ask for such larger deposit as it may under the 
circumstances deem necessary in order to protect the interests of the state; 
but this deposit shall in no case be less than fifty dollars ($50.00). 

This deposit shall be credited to the lease and held intact to the end 
of the first year. If all the royalties for such year have been paid and 
are equal to or exceed such deposit then the deposit shall be held intact for 
the credit of the lessee for the subsequent year or years; but if the royalties 
accrued and paid during the first year or any subsequent year amount to 
less than the amount of such deposit, then the difference between the 
amount of the royalties paid and the deposit shall be deducted therefrom 
and charged as rent or royalty for the lease for that year so that the annual 
rental will never be less than the amount of the cash deposit determined up- 
on by the board and in no ease less than fifty dollars ($50.00) per annum. 
At the beginning of the second year or any subsequent year of the lease, 
the lessee shall make such additional deposit as will bring the unused 
portion of his deposit up to the original amount as fixed by the board. 

History: En. Sec. 41, Ch. 60, L. 1927. 
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81-505. (1805.42) Bond. The board shall also demand a surety com- 
pany bond in such form and amount as it may determine conditioned for the 
payment of all royalties due the state and for the carrying on of the mining 
operations according to the terms of the lease; but a lessee may in lieu of 
furnishing a surety company bond increase the cash deposit hereinbefore 
provided for to such an amount as will in the judgment of the board make 
the furnishing of a bond unnecessary. 

History: En. Sec. 42, Ch. 60, L. 1927. 


81-506. (1805.43) Improvements of former lessee. Whenever a coal 
mining lease is applied for on land where mining operations have been 
carried on by a former lessee and there are surface or underground improve- 
ments on the land used at such former operations, disposition shall be made 
of such improvements satisfactory to the board before a new lease is issued. 
If the owner of such improvement desires to sell the same to the new lessee, 
then the new lessee shall pay him the reasonable value thereof as far as 
they are suitable for the new mining operations. If they fail to agree, on 
the value of such improvements, then such value shall be ascertained and 
fixed as provided in section 81-406. 


Before a new lease is issued, the applicant shall show to the satisfaction 
of the board that he has paid the owner for the improvements as agreed 
on between them, or as fixed by the aforesaid officers, or officer, or that 
he has tendered payment as so fixed, or that the owner desires to remove 
his improvements. 

History: En. Sec. 43, Ch. 60, L. 1927. 


81-507. (1805.44) Board may prescribe additional rules and regula- 
tions, The board shall have the power and authority to prescribe such 
additional rules and regulations and to do and perform all acts and things 
not inconsistent with the Enabling Act, the constitution and the statutes of 
this state as it may deem necessary and proper relating to the leasing of 
state land for coal mining purposes. 

History: En. Sec. 44, Ch. 60, L. 1927. 


81-508. (1805.45) Report and payment of royalty. On or before the 
15th day of each calendar month the lessee shall make a report to the 
commissioner in such form as may be prescribed by him, showing the num- 
ber of tons mined during the preceding calendar month, the price obtained 
therefor at the mine, the total amount of all sales and containing such addi- 
tional information as may be required by the commissioner, which report 
shall be verified by the oath of the lessee and be accompanied by payment of 
the royalty due the state for such preceding month as shown by the report. 

History: En. Sec. 45, Ch. 60, L. 1927. 


81-509. (1805.46) Coal mining permits for private use and for schools. 
The board may in its discretion grant to any resident of this state a permit 
for a term of not more than one (1) year to mine coal for the use of him- 
self and his family from any coal deposit belonging to the state of Montana 
and not under lease upon payment to the state of the flat sum of five 
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dollars ($5.00) as a royalty for any amount of coal mined by him not 
exceeding thirty (30) tons of two thousand (2,000) pounds. 

The board may also grant a similar one (1) year permit to the board 
of trustees of any school district in this state, provided that if such school 
district requires more than thirty (30) tons of coal per annum then any 
additional amount required shall be paid for in advance at the rate of 
twelve and one-half (12144) cents per ton. Applications for such permits 
shall be accompanied by an affidavit to the effect that the coal is not wanted 
for sale or disposal to other parties but that it is wanted for the use of the 
applicant and his family or for the use of the school district as the case 
may be. 

The granting of such permits shall not prevent the board from issuing 
the usual coal mining leases on the land from which the coal under such 
permit is to be taken. In eases of this kind the permittee shall remove the 
quantity of coal to which he is entitled as expeditiously as possible and 
his rights under the permit shall then automatically cease upon the issue 
of the lease. 

History: En. Sec. 46, Ch. 60, L. 1927. 


81-510. (1805.47) Disposition of royalties and other receipts. All fees, 
royalties, bonuses and penalties collected under coal mining leases shall be 
credited by the commissioner to the same funds that such receipts under oil 
and gas leases on such lands would be credited under the provisions of this 
act; and in the ease of coal mining leases, rentals, and bonuses, if any 
shall be considered as royalties. 

History: En. Sec. 47, Ch. 60, L. 1927. 


CHAPTER 6 


PROSPECTING PERMITS AND MINING LEASES 


Section 81-601. Definitions. 
81-602. Empowering state board of land commissioners to lease, ete. 
81-603. Provisions of leases. 
81-604. Royalties—pooling agreements and unit plans of operation. 
81-605. Quantity of lands. 
81-606. Form of applications. 
81-607. Bonds to state. 
81-608. Bonds to protect lessees, contractees, etc. 
81-609. Sales, etc., subject to mining leases, 
81-610. Coal, oil and gas not affected, when. 
81-611. Examination of lands. 
81-612. Failure of title. 
81-613. Assignment of leases or permits. 
81-614. Determining title to stream beds, etc. 
81-615. Prospecting permits. 
81-616. Notice to lessees. 
81-617. Disposition of royalties, fees and penalties. 
81-618. Repealing provisions—exceptions. 
81-619. Leases by state board of land commissioners to holders of prospecting 
permits of nonmetallic minerals—minimum royalty. 
81-620. Leases not assignable. 


81-601. Definitions. a. The term “metalliferous minerals,” as used in 
this act, means gold, silver, lead, zinc, copper, platinum, iron and all other 
metallic minerals. 
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b. The term “gems,” as used in this act, means sapphires, rubies and 
other stones commonly known as “precious stones” or “‘semiprecious stones,” 
but does not include any stone or other earth material commonly used in 
building or construction work. 

e. The term “mining,” as used in this act, means the carrying on of 
operations of any kind for the purpose of extracting from the earth ore 
and other earth material containing metalliferous minerals and/or gems, 
and includes operations of any kind for the extraction from ores and other 
earth material of metalliferous minerals and/or gems. 

d. The term ‘mining lease,” as used in this act, means a lease issued 
by the state board of land commissioners for the prospecting for and/or 
mining of metalliferous minerals and/or gems. The term “mining lessee,” 
as used in this act, means the holder of a mining lease as herein defined, 
whether such holder is the original lessee under such lease, or holds such 
lease as successor of such original lessee. 

e. The term “returns,” as used in this act, means the net amount 
received by the shipper from products of mining operations, after deducting 
transportation costs and smelting charges and deductions, and other treat- 
ment costs, not including as a deduction any cost of producing or treating 
at the mine. 

f. The term “full market value,” as used in this act, means the highest 
net value of products of mining operations in United States markets, less 
cost of transportation and refining, not including as a deduction any cost 
of producing or treating at the mine. 


History: En. Sec. 1, Ch. 148, L. 1937. Collateral References 
Mines and Minerals¢=5. 
58 C.J.S. Mines and Minerals § 129. 


81-602. Empowering state board of land commissioners to lease, etc. 
The state board of land commissioners is hereby empowered, in its discre- 
tion, subject to the other provisions of this act, to lease state-owned lands, 
including the beds of navigable streams and the beds of navigable bodies of 
water, and the reserve mineral rights of the state in lands heretofore or 
hereafter sold or leased by the state, to persons, associations of persons, or 
corporations, for the purpose of prospecting for and/or mining metalliferous 
minerals and/or gems. Such leases may be for such periods of time as may 
be determined by said board, subject to such limitations as may be contained 
in the grants by which the state has heretofore acquired or may hereafter 
acquire title to lands or mineral rights so leased. 

History: En. Sec. 2, Ch. 148, L. 1937. 


81-603. Provisions of leases. Leases issued by said board under the 
authority of this act shall give the lessee, so long as he shall comply with 
the terms and conditions thereof, the exclusive right of possession of the 
lands or mineral rights leased thereby, subject to such reservations as may 
be contained in such leases, and may contain reasonable provisions for pre- 
liminary prospecting periods, and shall contain reasonable requirements for 
the prosecution of work during the prospecting period (if any), and for 
the prosecution of the work of mining after the prospecting period, and 
may provide for the payment of rentals in conjunction with such work 
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requirements, or may prescribe cash rentals as an alternative, or otherwise, 
as the board may deem best, shall specify the term of the lease, the royalty 
to be paid, reasonable forfeiture provisions and reasonable terms under 
which the lessee may, within a time limited in such lease, remove property 
placed upon the leased lands by him, in the event of the termination of the 
lease by forfeiture or by lapse of time, and may contain such other pro- 
visions as said board and the lessee may agree upon, not inconsistent with 
the provisions of this act, and in short said board shall have the power in 
making such leases to exercise business discretion, so long as the provisions 
of this act shall not be violated. No mining lessee shall, during any pre- 
liminary prospecting period contained in any such lease, remove any 
metalliferous minerals or gems from the leased premises, except such as 
may be necessary for the proper testing and sampling of such lands or 
mineral rights, and except as may be permitted by said board. The board, 
by agreement with the permittee or lessee, may, in its discretion and upon 
such terms as it may deem best, amend or modify the terms and conditions 
within the limitations of this act and/or extend from time to time the term 
of any lease or prospecting permit issued under the provisions of this act, 
subject to the limitations contained in section 81-602. 


History: En. Sec. 3, Ch. 148, L. 1937; 
amd. Sec. 1, Ch. 205, L. 1947. 


81-604. Royalties—pooling agreements and unit plans of operation. In 
every such lease the board shall reserve to the state of Montana a royalty 
which shall, together with other considerations to be paid by the mining 
lessee, constitute the full market value of the leasehold interest conveyed 
by such lease, as such full market value shall be ascertained by the board 
in accordance with the provisions of this act; which royalty shall be not 
less than five per cent (5%) of the returns from, or of the full market 
value of, the metalliferous minerals and/or gems recovered by the lessee 
from the state lands or reserved mineral rights covered by such lease. 


The state board of land commissioners may enter into agreements for 
the pooling of acreage or yardage with others holding the mineral rights 
in adjoining lands for unit operation of placer mining and the apportion- 
ment of royalties on a cubic yardage or area basis in the case of placer 
mining deposits lying partly on land in which the state holds the mining 
rights and partly on land the mining rights in which are held by others; 
provided, that from each cleanup of values under such unit operations in 
which any yardage or area mined on lands to which the state holds the 
mineral rights is included, the state shall be entitled to royalties computed 
on that proportion of the whole value of recoveries from the cleanup as the 
yardage or area mined from lands included in the agreement in which the 
state holds the mining rights, bears to the total yardage or area mined 
and included in the cleanup; provided further that the state board of 
land commissioners shall have power to enter into agreements for such 
unit operation of such placer mining deposits and the apportionment of 
royalties upon such other equitable basis as shall to them seem in the best 
interest of the state; and provided further that such agreements shall not 
change the percentage of royalties to be paid to the state under the unit 
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operations from the percentage fixed in the lease, or to a less percentage 
than the minimum provided by law. 


History: En. Sec. 4, Ch. 148, L. 1937; 
amd. Sec. 2, Ch. 205, L. 1947. 


81-605. Quantity of lands. Any such lease shall cover such quantity of 
ground as the board, shall, in its judgment, determine to be reasonable and 
consistent with the character of the ground, the type of deposit or deposits 
for which said lands is to be mined, and the character and size of the 
operation contemplated or necessary or reasonable in good mining practice, 
for the profitable recovery of such metalliferous minerals and/or gems 
therefrom. 


History: En. Sec. 5, Ch. 148, L. 1987. 


81-606. Form of applications. Forms of applications for leases under 
the provisions of this act shall be prepared by the state board of land 
commissioners, and each applicant for a mining lease shall execute an 
application in such form. At the time of the issuance of any mining lease, 
the mining lessee shall pay to the board a fee of not more than one hundred 
dollars ($100.00), the amount thereof to be fixed by said board and to be 
based upon the office work of said board involved in the preparation and 
issuance of such lease, but the decision of the board as to the amount 
thereof within said limit shall be final. 


History: En. Sec. 6, Ch. 148, L. 1937. 


81-607. Bonds to state. The board may also at the time of the execu- 
tion and delivery of any such mining lease, or at any time during the life 
thereof, require any mining lessee to file with said board, for the benefit 
of the state of Montana, a bond or bonds conditioned to protect the rights 
of the state of Montana, particularly in the payment to the proper officer 
of said state of the royalties reserved in such mining lease, such bond or 
bonds to be in such form as may be prescribed by said board, and the 
sufficiency thereof to be subject to the approval of the board. The board 
may at any time require new or additional bonds if, in its discretion, the 
interests of the state are not adequately protected by the bond or bonds 
theretofore filed with it in connection with any such mining lease. 


History: En. Sec. 7, Ch. 148, L. 1937. 


81-608. Bonds to protect lessees, contractees, etc. In the case of lands 
which shall, at the time of the issuance of a mining lease have been sold, 
or be under contract of sale, or leased for agricultural, grazing, or other 
purposes, the board shall provide against the infringement of the rights 
of such prior purchaser, contractee, or lessee, and among other things may 
at any time require the mining lessee to file with said board a corporate 
surety bond in such reasonable amount as may be fixed by the board, 
conditioned to protect the rights of such prior purchaser, contractee or 
lessee, the form of such bond to be prescribed by said board, which bond 
shall run to the state of Montana for the benefit of such prior purchaser, 
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contractee, or lessee, for whose benefit the same is filed with said board. 
New or additional bonds may be required by the board at any time. Suit 
may be brought upon such bond by any such prior purchaser, contractee or 
lessee, for alleged violation of the terms thereof by such mining lessee, 
and any such suit shall be brought by such claimant in the name of the state 
of Montana for the use and benefit of such claimant, and any recovery upon 
such bond shall be for the benefit of and shall be paid to the claimant in 
whose suit such recovery is made. 


History: En. Sec. 8, Ch. 148, L. 1937. 


81-609. Sales, etc., subject to mining leases. Any sale of state lands, 
any contract for the sale of state lands and any lease of state lands, made or 
issued by said board during the life of any mining lease issued under 
the provisions of this act shall be subject to such mining lease during the 
life thereof, and no bond shall be required of such mining lessee for the 
protection of any such purchaser, contractee or other lessee, unless pro- 
vision therefor shall be made in such mining lease. 


History: En. Sec. 9, Ch. 148, L. 1937. 


81-610. Coal, oil and gas not affected, when. In the case of lands 
eovered by a lease for the mining of coal, oil or gas, no lease for the 
mining upon any such land for metalliferous minerals and/or gems shall 
be issued to any person, association of persons, or corporation, other than 
the holder of such coal, oil or gas lease while such coal, oil or gas lease is 
in force, except with the written consent of the holder of such coal, oil 
or gas lease. 

History: En. Sec. 10, Ch. 148, L. 1937. 


81-611. Examination of lands. Before leasing any lands for the mining 
of metalliferous metals and/or gems, the board shall investigate the char- 
acter of such lands and the nature and possible extent of the mineral 
deposits therein, for the purpose of determining whether such lands are 
of such a character as to warrant the issuance of a mining lease thereon, 
and for the purpose of determining the amount of royalty and other rentals 
or considerations for which such lands should be leased for mining purposes 
under the provisions of this act. Upon the filing of an application for 
a mining lease the board may, if the lands covered by such application 
shall not have theretofore been examined by the board as above provided, 
require the applicant for such mining lease to deposit with the board an 
amount of money, not exceeding five hundred dollars ($500.00) in any 
one case, which, in its judgment, will cover the cost of a special examination, 
to enable the board to pass upon such application in accordance with the 
provisions of this act. Such deposit shall be used to reimburse the state of 
Montana for the actual cost of such examination, and any portion of such 
deposit not required for such reimbursement shall, upon the approval or 
rejection of such application, be by the board repaid to the applicant 
depositing the same. The board shall make and preserve complete records 
of all such examinations. 


History: En. Sec. 11, Ch. 148, L. 1937. 
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81-612. Failure of title. In issuing mining leases, as in this act author- 
ized, the said board and the state of Montana shall be deemed to have 
leased only such right, title and interest as the state may have in the 
lands and/or metalliferous minerals and/or gems therein contained, covered 
by such lease, and neither the state of Montana, nor said board, nor any 
representative, agent or employee of the state of Montana, or of said 
board shall be under any liability in the event of the failure of the title 
of the state of Montana, in whole or in part, to the lands and/or metalli- 
ferous minerals and/or gems covered by such lease. 

History: En. Sec. 12, Ch. 148, L. 1937. 


81-613. Assignment of leases or permits. In case of the assignment of 
a mining lease or a prospecting permit by the holder thereof, the mining 
lessee or permittee executing such assignment shall not be relieved of any 
responsibility for operations under such lease or prospecting permit until 
the financial and moral responsibility of the assignee shall have been 
passed upon and approved by the board, nor until there shall be deposited 
with the board: 

(a) Such assignment or an executed copy thereof; 

(b) An instrument executed by the sureties upon any and all bonds 
then held by said board in connection with such mining lease or permit and 
then in force, consenting to such assignment and containing the agreement 
of such sureties to be bound by such bonds under such assignment, or new 
bonds conforming to all the requirements of section 81-607 ; and 

(c) A fee of two and 50/100 dollars ($2.50). 

History: En. Sec. 13, Ch. 148, L. 1937. 


81-614. Determining title to stream beds, etc. The state board of land 
commissioners is hereby empowered to take all proper proceedings for the 
purpose of determining the title to the beds of lakes and other bodies of 
water and of streams within the state of Montana, and to that end to 
bring or defend suits or other proceedings in court, or before other proper 
tribunals. 


History: En. Sec. 14, Ch. 148, L. 1937. 65 C.J.S. Navigable Waters §92; 93 


C.J.S8. Waters § 71. 
Collateral References 


Navigable Waters€—36(1); Waters¢—89. 


81-615. Prospecting permits. All prospecting permits and all leases 
outstanding and in good standing at the time of the passage of this act 
may continue in force until their expiration by their terms, and the rights 
of the respective permittees or lessees shall be governed by the laws in 
force when such permits were respectively issued. Prospecting permits with- 
out lease may be hereafter issued by the board upon the payment of a fee of 
one dollar ($1.00) at the time of the issuance of such permit and a like 
fee of one dollar ($1.00) at the end of each year during the life thereof, 
and any such permit shall provide for due diligence in the work of pros- 
pecting during the life of such permit. Any such permit shall be lim- 
ited to prospecting for metalliferous minerals and/or gems and no such 
permittee shall have the right to remove from any lands or mineral 
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rights covered by such permit any metalliferous minerals or gems except 
such as may be necessary for the proper testing and sampling of such lands 
or mineral rights, and except as may be permitted by said board. During 
the life of any permit in force at the time of the passage of this act, or 
issued under the provisions of this section, the permittee may apply for 
a lease of the lands or mineral rights covered by such permit, and if a 
lease is granted the same shall be in the form and subject to all the terms 
and conditions specified in this act, as in the case of a mining lease issued 
under this act. Such permittee shall have the preference right to a lease, 
upon such terms as the board shall deem just, subject to the terms of 
this act, and in any event said permittee shall have preference without 
competitive bidding, and upon the most favorable terms permitted under 
this act, to forty (40) contiguous acres. If some other person shall make 
a better bid for a mining lease upon the land covered by such permit, and 
if the board shall award a mining lease to such better bidder, the board 
shall also require such mining lessee to pay to the permittee, prior to the 
issuance of such lease, the full value of all the work the permittee shall 
have performed upon the land under his permit in connection with his 
prospecting and exploration work, and the permittee shall have the right 
to remove from such land, within thirty (80) days from the date the 
board shall give such permittee notice of the issuance of such mining lease, 
or within such further time as the board, upon good cause shown, may 
allow, any machinery, equipment, improvements, and other property 
placed thereon by him. 


History: En. Sec. 15, Ch. 148, L. 1937. 


81-616. Notice to lessees. Upon the granting of an application for a 
prospecting permit or a mining lease under the provisions of this act, the 
commissioner of state lands and investments shall promptly give written 
notice, by ordinary mail, to the person, association of persons, or corporation 
to whom such permit or lease shall be so issued, and to the holder of an 
agricultural or grazing lease embracing the same land, it there be such 
lessee, or to the holder of a certificate of purchase or patent embracing the 
same land, if there be such purchaser or patentee. The said notice shall 
be addressed to such permittee, mining lessee, agricultural or grazing lessee, 
purchaser or patentee at his last known post-office address. 


History: En. Sec. 16, Ch. 148, L. 1937. 


81-617. Disposition of royalties, fees and penalties. All fees and penal- 
ties collected under this act shall be credited to the state general fund; all 
rentals shall be credited to the income fund of the grant to which the 
land belongs; and all moneys collected as royalties shall be credited to 
the permanent fund arising from the grant to which the land belongs 
under each particular permit or lease; provided, however, that all rentals 
and royalties received from “mortgage lands” shall be credited to the same 
fund or funds as other receipts from such lands; and that all rentals 
and royalties received under or in connection with a lease or permit on 
other lands or mineral rights, not acquired through any grant to the 
state of Montana from the United States, shall be paid into the same funds 
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into which such receipts are paid when the land is part of the grant for 
the benefit of the public schools of the state of Montana. 


History: En. Sec. 17, Ch. 148, L. 1937. 58 C.J.S. Mines and Minerals § 129; 


81 C.J.S. States § 158. 
Collateral References 


Mines and Minerals@=5, 6; States@126, 
° 


27. 


81-618. Repealing provisions—exceptions. Sections 1805.48, 1805.49, 
1805.50 and 1805.51, of the Revised Codes of Montana of 1985, are hereby 
repealed, except that all permits and leases issued under said sections and 
in good standing at the time of the passage and approval of this act, 
shall continue in force until they shall expire by their terms, and said 
sections shall continue in force only to the extent necessary to protect the 
rights of the permittees and lessees under such permits and leases. 

History: En. Sec. 18, Ch. 148, L. 1937. 


81-619. Leases by state board of land commissioners to holders of pros- 
pecting permits of nonmeiallic minerals—minimum royalty. Whenever the 
state board of land commissioners has heretofore issued a prospecting 
permit for the purpose of prospecting for any of the nonmetallic minerals 
such as phosphate, sodium, potash, sulphur, oil shale or other nonmetallic 
mineral products not including coal, oil or gas, in the belief, on the part 
of said board, that the same was authorized by sections 81-601 to 81-618, 
or any other law of the state of Montana, the holder or holders of such 
permit, providing the same is, by the terms thereof, in good standing at 
the time of the enactment of this act, shall be entitled to a lease under 
the terms and provisions of sections 81-601 to 81-618 as fully as if said 
acts permitted the issuance of leases upon said nonmetallic mineral deposits 
aforesaid, such lease to embrace the lands described in any such permit, 
provided, however, that said lease may be issued to the holder or holders 
of any such permit at a minimum royalty rate of two per cent (2%) of 
the gross value of the output of such minerals at the mine; provided, 
further, however, that any lease for the purpose of mining said nonmetallic 
minerals heretofore issued by said state board, in the belief, on the part 
of said board, that the same was authorized by said sections 81-601 to 
81-618, or any other law of the state of Montana, providing the same is, 
by the terms thereof, in good standing at the time of the enactment of this 
act, is hereby authorized, ratified and confirmed, and shall be considered 
as valid under the terms and provisions of sections 81-601 to 81-618 as 
fully as if said acts permitted the issuance of leases upon said nonmetallic 
mineral deposits aforesaid, provided, however, that nothing herein con- 
tained shall be construed as authorizing, ratifying or confirming any lease 
issued at a minimum royalty rate of less than two per cent (2%) of 
the gross value of the output of such minerals at the mine. 

History: En. Sec. 1, Ch. 205, L. 1945; soil, waste materials and the like upon 


amd. Sec. 1, Ch. 146, L. 1953. lessor’s additional land not being mined. 
26 ALR 2d 1453. 
Collateral References Construction and effect of provisions in 
Mines and Minerals¢=5, 6. mineral lease excusing payment of mini- 
58 C.J.S. Mines and Minerals § 129. mum rent or royalty. 28 ALR 2d 1013. 


Relief against forfeiture of lease for 
Right of mineral lessee to deposit top- nonpayment of rent. 31 ALR 2d 321. 
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81-620. Leases not assignable. No lease issued hereunder may be 
assigned without the consent of said board first had and obtained. 
History: En. Sec. 2, Ch. 205, L. 1945. 


CHAPTER 7 


LEASES AND PERMITS FOR DEPOSITS OF STONE, GRAVEL, 
SAND AND OTHER MINERALS 


Section 81-701. The board may issue leases. 
81-702. Report of lessee and payment and distribution of royalties and other 
receipts. 
81-703. Land may be leased for other purposes. 
81-704. Stone, gravel and sand permits for public use. 


81-701. (1805.52) The board may issue leases. Whenever there are 
found upon state lands to which the title is vested in the state, and which 
lands have not been sold by the state under certificate of purchase, or 
otherwise, deposits of stone, limestone, oil shale, clay, bentonite, calsite, 
tale, mica, ceramic, asbestos, marble, diatomite, gravel or sand, or phos- 
phate, sodium, potash, sulphur, fluorite or barite, or any other nonmetallic 
minerals, but not including coal, oil or gas, valuable for building, mining 
or other commercial purposes, the state board of land commissioners may, 
in its discretion, issue to private persons permits or leases for the removal 
and disposition of such stone, limestone, oil shale, clay, bentonite, calsite, 
tale, mica, ceramic, asbestos, marble, diatomite, gravel, sand, phosphate 
or other said deposits; upon such terms and conditions as the board 
may determine; provided, however, that all such leases shall be upon a 
royalty basis calculated upon a gross value by weight or cubic measure- 
ment as is most favorable for the particular substance being mined or 
extracted from the lands, such gross value to be determined at the mine 
or site of operation, and the rates shall be the same that ordinarily would 
be charged by private owners under similar circumstances, or as in the 
determination of the board may be determined fair and reasonable, and 
the fee for issuing the lease shall be the same as for an oil and gas lease. 
No such lease shall be made for longer term than ten (10) years, and 
the board may demand a cash deposit to guarantee the payment of the 
royalties, or demand a surety bond, or both such cash deposit and bond, 
as the board may determine. 

History: En. Sec. 52, Ch. 60, L. 1927; Collateral References 


amd. Sec. 1, Ch. 194, L. 1945; amd. Sec. Mines and Minerals¢=5. 
1, Ch. 147, L. 1953; amd. Sec. 1, Ch. 207, 58 C.J.S. Mines and Minerals § 129. 
L. 1961. 


81-702. (1805.53) Report of lessee and payment and distribution of 
royalties and other receipts. On or before the 15th day of each month, each 
holder of a lease under the provisions of this act, shall make a report to the 
state board of land commissioners’ office, which report shall be in such 
form as the state board of land commissioners may prescribe, showing the 
amount of substances as herein provided, mined or extracted from the 
lands under the provisions of this act in the preceding month, the price 
obtained, the total amount of sales and such additional information as 
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may be required, and shall be verified by affidavit of the lessee, or some 
responsible person having knowledge of the facts, and shall be accompanied 
by payment of the amount to the state as royalty for the month covered by 
the report. The royalties, fees and penalties received under such leases 
shall be eredited to the various funds to which they properly belong in 
the same manner as is now provided for crediting the same under oil and 
gas leases. 


History: En. Sec. 53, Ch. 60, L. 1927; 
amd. Sec. 2, Ch. 194, L. 1945. 


81-703. (1805.54) Land may be leased for other purposes. Such por- 
tions of the section or other subdivision of the land on which such deposits 
are located as are not needed for the quarrying or digging and removal of 
the stone, limestone, oil shale, clay, sand or gravel may be leased for 
grazing or agricultural purposes the same as other state lands, and in 
the case that grazing or agricultural leases are issued they shall provide 
for a right of way across the land for the removal of the stone, limestone, 
oil shale, clay, gravel, sand or other deposits, but the rights of the lessee 
shall also be duly protected. 

History: En. Sec. 54, Ch. 60, I. 1927. 


81-704. (1805.55) Stone, gravel and sand permits for public use. The 
state board of land commissioners is hereby authorized and empowered in 
its discretion to issue permits upon such terms and conditions as it may 
determine, not inconsistent with any constitutional or statutory provision 
relating to state lands to the state highway commission, to the board of 
county commissioners of the several counties of the state and to the govern- 
ing boards or bodies of cities or towns and of other political subdivisions 
of the state granting them the right to take, remove and use stone, gravel 
or sand from any state lands that have not been sold under certificate of 
purchase or otherwise for the construction, maintenance and improvement 
of public roads, highways, bridges, streets or alleys. The rights of lessees 
to the lands on which such stone, gravel or sand may be located shall be 
properly safeguarded under the terms of the permits. 

History: En. Sec. 55, Ch. 60, L. 1927. 


CHAPTER 8 
GRANTING OF EASEMENTS FOR PUBLIC PURPOSES 


Section 81-801. Sale of state lands to United States—easements for public purposes 
granted—mineral reservations—land for projects administered by 
state water conservation board. 

81-802. Easements for school sites and grounds and other public uses. 
81-803. Easements on state land—applieation for—action on. 

81-804. Public uses for which easement granted. 

81-805. Notice to lessee—settlement. 


81-801. (1805.56) Sale of state lands to United States—easements for 
public purposes granted—mineral reservations—land for projects adminis- 
tered by state water conservation board. (1) Any land now or hereafter 
owned by the state of Montana and needed by the United States in the 
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construction of projects for the control of floods, river regulation, conserva- 
tion of water, irrigation and reclamation works or transmission or distribu- 
tion of electric energy, shall, upon application to the state board of land 
commissioners, be sold and conveyed to the United States at the price per 
acre fixed by the board of appraisers appointed by the United States to 
appraise and value lands to be included within such projects and needed 
by the United States in the construction thereof; subject, however, to the 
approval of the state board of land commissioners, and the price limitations 
of the Enabling Act and the state constitution. 


(2) There is hereby granted to the United States over all the lands 
now owned or hereafter acquired by the state of Montana, an easement of 
sufficient width for the purpose desired for right of way for ditches, canals, 
tunnels, telephone, telegraph and electric power lines now constructed or 
to be constructed by the United States government in furtherance of the 
reclamation of arid lands, flood control, river regulation, conservation of 
water and transmission and distribution of electric energy. 


(8) All conveyances of state lands shall contain a reservation of such 
rights of way easements. It is further provided that whenever said lands 
herein granted as rights of way shall cease to be used for such purpose, the 
same shall revert to the state of Montana, upon notice to that effect being 
given to the proper authorities. 

(4) The mineral reservations now applying to sale of lands received 
through grants from the United States shall apply to all lands sold to the 
United States under this act, but all prospecting and exploration for 
minerals therein, the mining and removal thereof and all operations carried 
on in connection therewith, must be carried on in such manner and under 
such regulations that they will not interfere with the use of the lands for 
the purposes for which they have been purchased by the United States. 

(5) ands needed by the United States for any of the aforesaid 
purposes may be appraised or reappraised without appraising the remaining 
state lands in the county in which they are located. The lands shall be 
appraised at their full market value. 

(6) The provisions of this act governing the sale of state lands to the 
United States shall also apply to the sale of state lands for projects financed 
by the United States under the administration of the state water conserva- 
tion board, except as to appraisal by the United States. 


History: En. Sec. 56, Ch. 60, L. 1927; Collateral References 
amd. Secs. 1, 2, 3 and 4, Ch. 37, Ex. L. Public Lands¢=158%. 
1933; amd. Sec. 1, Ch. 80, L. 1945. 73 C.J.S. Public Lands § 235 et seq. 


81-802. (1805.57) Easements for school sites and grounds and other 
public uses. The state board of land commissioners is hereby authorized 
and empowered to grant easements in state lands for schoolhouse sites 
and grounds, for public parks, community buildings, cemeteries and other 
public uses upon proper applications accompanied by accurate and duly 
verified plats from the lawfully constituted authorities having charge of 
such properties. 

History: En. Sec. 57, Ch. 60, L. 1927; 
amd. Sec. 6, Ch. 257, L. 1965. 
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81-803. (1805.61) Easements on state land — application for — action 
on. (1) Application for easement on state land must be made to the state 
board of land commissioners and shall describe the proposed right of way 
according to survey, show the necessity for the proposed highway or 
street or other easement and give such additional information as the board 
may require. This application shall be accompanied by two exact copies of 
the official plat of the proposed highway, street or other easement duly 
verified by the affidavit of the county surveyor or county or city engineer, 
or other engineer having prepared the same, endorsed thereon. These 
plats shall show the quantity of land taken by the proposed highway or 
street or other easement for each forty-acre tract or government lot of 
state land over or through which it passes and also the amount of land 
remaining in each portion of such forty-acre tract or government lot. 
When deemed necessary by the board, the aforesaid plats shall show all 
these facts for such smaller subdivisions as the circumstances may render 
desirable for the state. Provided, however, that when the purpose of the 
right of way applied for is the transmission or distribution of electric 
energy, or the construction and operation of pipelines or telephone, tele- 
graph or radio systems, the aforementioned plats and measurements need 
not be given, except the description of the location of the center line of 
the right of way and the entire right of way may be applied for in one 
application with only one plat of the entire right of way required. Pro- 
vided further that easements granted under the provisions of this act 
shall be considered as including permission to install and maintain poles, 
anchors and other appurtenances necessary for the mechanical support of 
the transmission or distribution lines. 


(2) Upon the filing of such application and plats, the commissioner of 
state lands and investments shall whenever he deems it necessary cause 
the proposed right of way to be viewed and examined by the chief field 
agent or some assistant field agent who shall report his findings to the 
board. The board shall thereupon consider the application and report and 
take such action as it deems proper, including the fixing of compensation 
and damages to be paid to the state. The compensation so fixed shall be 
the full market value of the estate or interest disposed of through the 
granting of such right of way easement, and the damages shall be the 
actual damages resulting to the remaining land as nearly as the same 
ean be ascertained. If the right of way is granted according to the plat, 
then such plat shall become the official plat thereof, and shall be retained 
in the office of the commissioner. The board shall cause right of way 
deeds to be issued for all such easements that it may hereafter grant upon 
full payment therefor being made. 


(8) If the state land over or through which such right of way is ap- 
plied for, is under certificate of purchase or under sales contract, the 
purchaser, or his assignee, must be made a party to the proceedings, and 
his consent in writing to the laying out and establishment of the proposed 
highway, street or other easement and to the amount of compensation and 
damages to be paid must be filed with the board before such right of way 
shall be granted. The board shall be the judge of how much of such com- 
pensation and damages shall be paid to the state and applied on the 
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certificate of purchase or sales contract and of how much thereof, if any, 
shall be paid to the purchaser, as the circumstances in each individual 
case may warrant. The provisions of this paragraph shall apply to all 
grants of rights of way on state lands. 


History: En. Sec. 61, Ch. 60, L. 1927; Collateral References 
amd. Sec. 1, Ch. 108, L. 1939; amd. Sec. 1, Public LandsG158%4. 
Ch. 99, L. 1951; amd. Sec. 1, Ch. 203, L. 73 C.J.S. Publie Lands § 235 et seq. 


1953; amd. Sec. 1, Ch. 200, L. 1965. 


81-804. (1805.62) Public uses for which easement granted. The state 
board of land commissioners may grant an easement for right of way 
across or upon any portion of state lands for any public highway, street or 
for any ditch, reservoir, railroad, private road, telegraph or telephone line, 
or for any other public use, as defined in section 93-9902; provided, that this 
section shall not be construed to grant authority to convey any such land, 
except for the purposes above set forth; and provided further, that when- 
ever lands granted for any of the purposes mentioned in this section shail 
cease to be used for such purposes, said easement shall forthwith terminate 
upon notice to that effect to the person to whom such grant was made, 
served at his last known post-office address. The board shall charge and 
cause to be collected the full market value of the estate or interest disposed 
of through the granting of any such easement and also fix, charge and 
cause to be collected the amount of the actual damages resulting to the 
remaining land or lands from the granting of such easement as nearly as 
the same can be ascertained, providing, however, that where a road follows 
the section lines of state lands, the increased value accruing to said 
lands, on account of construction of a road on said right of way easement, 
shall be taken into consideration by the state board of land commissioners 
in determining compensation, if any, for the easement. 


History: En. Sec. 62, Ch. 60, L. 1927; 
amd. Sec. 2, Ch. 108, L. 1939. 


81-805. (1805.63) Notice to lessee—settlement. Whenever any kind of 
right of way easement has been granted under this act and the state land in 
which it is granted is under lease, the party receiving such grant shall give 
due and timely notice to the lessee and shall make just settlement with him 
for any damages resulting to his improvements or crops or leasehold 
interests. Upon such settlement being made, the lessee shall open or move 
any fences that may obstruct the right of way over the lands under his 
lease and otherwise co-operate in the opening of the right of way. Proof 
shall be filed with the board that such settlement has been made before 
the deed to the easement is issued. 


History: En. Sec. 63, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 108, L. 1939. 


CHAPTER 9 
SALE OF STATE LANDS 


Section 81-901. Certain state lands not subject to sale. 
81-902. Mineral reservations in state lands. 
81-903. Certain shore lands not subject to sale. 
81-904. Certain lands to be platted before sale. 
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81-905. Surveying and platting left to discretion of board. 

81-906. Lands within federal irrigation projects. 

81-907. Board to decide when to hold sales and what lands to sell. 

81-908. Who may purchase and how much. 

81-909. Sale at publie auction, where held. 

81-910. Notice of sale. 

81-911. Repealed. 

81-912. Regulations concerning sale—forfeiture for nonpayment—disposition of 
proceeds. 

81-913. Board may prescribe additional rules and regulations. 

81-914. Repealed. 

81-915. Terms of payment. 

81-916. Conversion of certain other certificates to amortization certificates. 

81-917. Lien on improvements and crops for principal, interest, penalty interest 
and taxes. 

81-918. Approval or disapproval of sales. 

81-919. Settlement for improvements. 

81-920. Time of possession. 

81-921. Certificate of purchase. 

81-922. Time from which balance on purchase price draws interest. 

81-923. Payments of installments. 

81-924. Default in payment of purchase price—cancellation of certificate. 

81-925. Reinstatement of canceled certificates of purchase—leases not affected. 

81-926. Certificates may be assigned. 

81-927. Lost certificate. 

81-928. Land subject to taxation. 

81-929. Purchaser of state lands may sign petitions relating to irrigation dis- 
tricts—interest of purchaser subject to lien—board may sign. 

81-930. Lands reverting to state—procedure. : 

81-931. Patents. 

81-932. Patents, how executed. 

81-933. Limitation for cancellation of patent. 

81-934. Validation of certain state land purchase contracts. 

81-935. Contract purchaser’s title. 

81-936. Validation of certain deeds issued in fulfillment of contracts. 

81-937. Sale of tract of state land authorized. 

81-938. Approval and confirmation of sale. 

81-939. Platting of land authorized at discretion of board. 

81-940. Notice of sale. 

81-941. Costs and expenses—proceeds. 

81-942. Reimbursement of lessee for improvements. 


81-901. (1805.64) Certain state lands not subject to sale. Lands classi- 
fied as timberlands shall not be subject to sale, but timber thereon may 
be sold and disposed of in the manner provided by law. Lands which in the 
judgment of the board are likely to contain valuable deposits of coal, oil, oil 
shale, gas, phosphate, metals, sodium and, or other valuable mineral de- 
posits, shall not be subject to sale, either the surface land or any of such 
deposits therein; provided, however, that this shall not be so construed as 
to prohibit the sale of lands containing sand, gravel, building stone, brick 
elay or similar materials. 


History: En. Sec. 64, Ch. 60, L. 1927. Board of Land Commrs., 137 M 510, 353 


P 2d 331, 336. 
Leasing of Land : 


This section is superseded by sections References 
81-1725 to 81-1731 in so far as they are in State ex rel. Dickgraber vy. Sheridan, 
conflict. State ex rel. Hughes v. State 126 M 447, 254 P 2d 390, 394. 


81-902. (1805.65) Mineral reservations in state lands. All coal, oil, oil 
shale, gas, phosphate, sodium and other mineral deposits, except sand, 
gravel, building stone and brick clay, in lands belonging to the state of 
Montana, or which may hereafter become the property of the state, which 
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have not already been reserved by the United States, are hereby reserved 
to the state. All such deposits are reserved from sale except upon a rental 
and royalty basis as provided by law. In the case of lands sold after this 
act takes effect, a purchaser of any lands belonging to the state or which 
may hereafter become the property of the state shall acquire no right, 
title, or interest in or to any of such deposits. The state also reserves 
for itself and its lessees the right to enter upon [such lands] to prospect 
for, develop, mine and remove such deposits and to occupy and use so 
much of the surface of the said lands as may be required for all purposes 
reasonably extending to the exploring for, mining and removal of such 
deposits therefrom, but the lessee shall make just payment to the purchaser 
for all damage done by reason of such entry upon the land and the use and 
occupancy of the surface thereof. 
History: En. Sec. 65, Ch. 60, L. 1927; References 
amd. Sec. 1, Ch. 28, L. 1929; amd. Sec. 1, State ex rel. Dickgraber v. Sheridan, 126 


Ch. 183, L. 1935; amd. Sec. 1, Ch. 184, L. M 447, 254 P 2d 390, 394. 


1961. 
Collateral References 


Compiler’s Note Mines and Minerals@1; Public Lands 
The compiler has inserted the bracketed © 158%. 
words “such lands” in the fourth sentence. 58 C.J.S. Mines and Minerals §4; 73 


C.J.S. Public Lands § 235 et seq. 


81-903. (1805.66) Certain shore lands not subject to sale. There is 
also reserved from sale from all state lands bordering on navigable lakes 
or bordering on nonnavigable meandered lakes and from all state lands 
bordering on navigable streams as the board may deem in the best in- 
terests of the state, a strip of land which shall include all the land lying 
between low-water mark and high-water mark and which in addition 
shall extend in width landward from the line of high-water mark of such 
lake or stream the full width of the forty (40) acre tract or government 
lot abutting the line of high-water mark; provided, however, that if the 
width of such abutting government lot at its narrowest point is less than 
one hundred (100) feet, then the strip hereby reserved shall extend to 
and include the next adjoining forty (40) acre tract or government lot. 
The land reserved from sale by this section shall be subject to the grant- 
ing of easements the same as other state lands. 


The state board of land commissioners may in its discretion cause 
any part of the lands bordering on such lakes and on navigable streams 
which are hereby reserved from sale to be surveyed and platted into 
blocks and lots, the lots to be not less than one hundred and twenty-five 
feet (125) in width, the width to be measured in the general direction 
of the abutting water front; but in all such surveys and plats the afore- 
said strip of one hundred (100) feet in width along the water front shall 
be reserved for the use and enjoyment of the public. 

Such strips of land bordering on meandering lakes or on navigable 
streams, except the strip lying between low-water and high-water mark, 
whether surveyed and platted into blocks and lots or not, may, however, 
be leased as provided in this act for the leasing of other state lands. 


History: En. Sec. 66, Ch. 60, L. 1927; 
amd. Sec. 7, Ch. 257, L. 1965. 
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81-904. (1805.67) Certain lands to be platted before sale. Any part of 
state lands adjacent to cities or towns and other state lands which in the 
opinion of the board may be wanted for residence or business lots shall be- 
fore sale, at such time as the board may deem to be for the best interests of 
the state, be surveyed and laid off in blocks, lots, streets, alleys, avenues, 
highways, public squares, market places and parks, in conformity with the 
laws of the state for the survey and platting of townsites and additions 
thereto, conforming as nearly as may be with the ordinances of such city or 
town regarding the platting of additions thereto; and the state board of 
land commissioners must cause correct maps and plats of such lands to be 
made and recorded when so surveyed and not otherwise. No fee shall be 
charged by the county recorder, or by any city officer, for filing or recording 
such maps or plats, when recorded on behalf of the state. 


Before the lands so surveyed and laid off are offered for sale the same 
shall be appraised, a separate appraisal to be placed on each lot. Such 
surveyed and platted land may then be sold in the same manner and upon 
the same terms and conditions as other state lands are sold. 

History: En. Sec. 67, Ch. 60, L. 1927. 


81-905. (1805.68) Surveying and platting left to discretion of board. 
It shall be entirely optional with the board whether or not state lands, or 
any part thereof, shall be surveyed, platted and laid off into blocks and lots 
as hereinabove provided, as may appear to be for the best interests of the 
state. All lands of the fourth class as defined by section 1, article XVII, of 
the constitution shall, however, be subdivided into lots or tracts of not 
more than five (5) acres each before bemg offered for sale and the lots 
must then be sold alternately as provided by section 2, article XVII, of the 
constitution, at regular sales of state lands. 

When such tracts of five (5) acres or less have been sold, the board 
shall whenever deemed necessary cause the plat thereof to be filed for 
record with the county clerk and recorder of the county in which the land 
is situated, but if the same purchaser bids in two or more adjoining lots 
or tracts, all the lots so purchased shall at the option of the purchaser be 
included in one certificate of purchase. 

History: En. Sec. 68, Ch. 60, L. 1927. 


81-906. (1805.69) Lands within federal irrigation projects. Whenever 
state lands are located within the boundaries of federal irrigation projects, 
the land shall be sold in conformity with the classification of farm units as 
made by the United States, and all certificates of purchase issued for such 
lands shall show that the lands are located within a federal irrigation 
project and are or will be liable for their proper share of the reclamation 
charges. 

History: En. Sec. 69, Ch. 60, L. 1927. 


81-907. (1805.70) Board to decide when to hold sales and what lands 
to sell. The state board of land commissioners is hereby vested with the 
power and authority to decide when sales of state lands are to be held and 
what state lands are to be offered for sale, subject to the limitations of this 
act, as the best interests of the state may appear to require; provided, how- 
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ever, that as a general rule no sale of state lands shall be held unless appli- 
cations have been made for the purchase of lands within one (1) county by 
prospective purchasers representing at least twelve (12) families. 

History: En. Sec. 70, Ch. 60, L. 1927. References 


State ex rel. Werner v. District Court, 
142 M 145, 382 P 2d 824. 


81-908. (1805.71) Who may purchase and how much. State lands 
shall be sold only to citizens of the United States or to persons who have 
declared their intentions to become citizens, or to corporations organized 
under the laws of this state. No person shall be qualified to purchase 
state land who has not reached the age of twenty-one (21) years. As 
far as possible to determine the lands shall be sold only to actual settlers 
or to persons who will improve the same, and not to persons who are 
likely to hold such lands for speculative purposes intending to resell the 
same at a higher price without having added anything to their value. 
No person or corporation shall be entitled to purchase more than one 
section of state land, and this area shall not include more than one hundred 
and sixty (160) acres of land susceptible of irrigation. These limitations 
as to area and irrigableness shall not apply to lands within a federal 
irrigation project wherein the Congress of the United States of America 
now or hereafter authorizes water to be furnished to an area exceeding 
one hundred and sixty (160) irrigable acres. 

State lands may be sold to any sovereign state of the United States 
or to any board of trustees or public corporation or agency of such state 
ereated by such state as an agency or political subdivision thereof. Said 
lands may be purchased in the quantities set forth in this section for use 
by such state, board of trustees, public corporation, agency, or political 
subdivision for educational or scientific purposes. 

The title to any state lands which have been heretofore purchased by 
a sovereign state or a board of trustees or public corporation, agency 
or political subdivision thereof qualified under the provisions of this act 
is hereby ratified and confirmed. 


History: En. Sec. 71, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 95, L. 1949; amd. Sec. 1, 
Ch. 10, L. 1959; amd. Sec. 2, Ch. 184, L. 
1961. 


Sale to Public Agencies 


The second paragraph of this section 
makes it possible for property to be sold 
to a public corporation or political subdi- 


vision, but nothing in the section permits 
the board of land commissioners to restrict 
the sale to any such corporation or subdi- 
vision. State ex rel. Werner v. District 
Court, 142 M 145, 382 P 2d 824. 


Collateral References 


Public Lands¢158%. 
73 C.J.S. Public Lands § 240. 


81-909. (1805.72) Sale at public auction, where held. All sales of state 
lands shall be only at public auction held at the county courthouse of 
the county in which the lands are located; provided, however, that in 
case no suitable room can be found in such courthouse at the time for 
holding the sale, then the sale may be transferred to a more convenient 
place within a reasonable distance of such courthouse by public an- 
nouncement made at the courthouse at the time fixed for beginning the 
sale. 

History: Hn. Sec. 72, Ch. 60, L. 1927; 
amd. Sec. 3, Ch. 184, L. 1961. 
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81-910. (1805.73) Notice of sale. The commissioner shall cause notice 
of every such sale to be given by publication in the official county paper 
of the county where the sale is to be held once each week through four 
consecutive weeks next preceding the date of sale. Such notice, shall 
give the day, date and time of day of the beginning of the sale; shall 
contain a list of all the tracts to be offered for sale showing the town- 
ship and range in which they are located, describing the same with refer- 
ence to section number and subdivision of the section, or with reference 
to block and lot if surveyed, the number of acres in unplatted lands 
and the appraised value per acre and also the appraised value of each 
lot. As a general rule nonirrigable farming lands shall be listed in quarter 
sections; grazing lands may be listed in larger tracts not exceeding one 
(1) section. 


For the convenience of the bidders, the commissioner may assign the 
tracts advertised a consecutive series of sales numbers and show the 
sales number of each tract in the notice of sale. 


The notice shall also give the terms and conditions of sale, and such 
additional information as the commissioner may deem useful. 


History: En. Sec. 73, Ch. 60, L. 1927; References 


amd. Sec. 4, Ch. 184, L. 1961. State ex rel. Werner v. District Court, 
142 M 145, 382 P 2a 824. 


81-911. (1805.74) Repealed—Chapter 184, Laws of 1961. 


Repeal relating to inclusion of mortgage lands, 
This section (Sec. 74, Ch. 60, L. 1927), was repealed by Sec. 8, Ch. 184, Laws 1961. 


81-912. (1805.75) Regulations concerning sale — forfeiture for non- 
payment—disposition of proceeds. At the time fixed for the sale, the 
lands shall be offered for sale at auction, in the order they appear in 
the notice of sale under the personal direction of the commissioner or 
the assistant commissioner, one of whom shall be present at the sale, 
and sold to the highest qualified bidder under the following restrictions: 
No lands shall be sold for less than the appraised value; tillable lands 
capable of producing agricultural crops shall not be sold for less than 
ten dollars ($10.00) per acre, and lands principally valuable for grazing 
purposes shall not be sold for less than five dollars ($5.00) per acre. 


It is further provided that the lessee of the land need not make a 
higher bid than others, but shall if bidding an equal amount be given 
the preference. The lands shall be sold as nearly as practicable accord- 
ing to the subdivisions in which they are advertised, and care shall be 
taken not to subdivide any tract in such a way as to separate remain- 
ing portions from a water supply or from section lines or public highways. 
The sale may be adjourned from day to day until all the lands adver- 
tised have been offered for sale. 

If any successful bidder at such sale refuses or neglects to make 
the initial payment required to be made on the land purchased by him, 
he shall forfeit to the state not less than fifty dollars ($50.00) nor more 
than one thousand dollars ($1000.00) to be determined by the state 
board of land commissioners according to the circumstances of the case. 
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If such forfeiture is not paid when notice of the amount of the forfeiture 
has been served by the commissioner, the attorney general shall institute 
a suit for the recovery thereof in the name of the state of Montana. 


_ The proceeds from the lands sold, including all subsequent payments 
on the principal, shall be credited to the permanent fund arising from 
the grant to which it belongs and shall become and forever remain an 
inseparable and inviolable part thereof. All payments on interest shall 
be credited to the proper income fund and shall be available for use as 
provided by law. 


History: En. Sec. 75, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 177, L. 1933; amd. Sec. 
5, Ch. 184, L. 1961. 


Sale to Lessee 


Lessee of state-owned armory building 
may meet the high bid and be given 
preference of purchase only at the time of 


81-913. 


the sale and while bidding is in progress. 
State ex rel. Werner v. District Court, 142 
M 145, 382 P 2d 824, 


References 


State ex rel. Handel Oil Co. v. State, 
118 M 465, 167 P 2d 844, 846. 


(1805.76) Board may prescribe additional rules and regulations. 


The state board of land commissioners may prescribe such additional rules 
and regulations for the conduct of these sales as in its judgment the interests 


of the state may demand. 
History: En. Sec. 76, Ch. 60, L. 1927. 


Restrictions 

Although this section authorizes the 
adoption of general rules for the conduct 
of sales, it does not permit the state board 


regulations for each particular sale, and a 
notice of sale which restricted the sale of 
a state-owned building to public corpora- 
tions, agencies or political subdivisions of 
the state was void. State ex rel. Werner 
v. District Court, 142 M 145, 382 P 2d 824. 


of land commissioners to adopt rules and 


81-914. 
Repeal 


This section (See. 77, Ch. 60, L. 1927; 
Sec. 1, Ch. 197, L. 1945), relating to sale 


(1805.77) Repealed—Chapter 184, Laws of 1961. 


of mortgage lands on advertising for 
sealed bids, was repealed by Sec. 8, Ch. 
184, Laws 1961. 


81-915. (1805.79) Terms of payment. Every purchaser of state land 
shall pay on the day of sale such portion of the purchase price as he may 
desire but in no case less than ten per centum (10%) of the total sales 
price, and in case the balance on the purchase price is not an exact multi- 
ple of twenty-five ($25.00), then he shall pay such additional sum as 
is necessary to reduce the balance to an even multiple of twenty-five 
dollars ($25.00); he shall also in all cases pay the sum of five dollars 
($5.00) as a fee for each certificate of purchase to be issued to him. 


The balance of the purchase price shall draw interest at the rate of 
five per centum (5%) per annum, payable annually, and the balance of the 
purchase price itself shall be payable through a period of thirty-three (33) 
years on the amortization plan, which is hereby defined as being that 
plan under which part of the principal is required to be paid each time 
interest becomes due and payable, and under which this part payment on 
the principal increases at each succeeding installment in the same amount 
that the interest payment decreases so that the combined amount due on 
principal and interest on each due date remains the same until the loan or 
bond is paid in full; provided, however, that the amount of the last install- 
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ment may vary from the other installments to the extent resulting from 
disregarding fractional cents in the previous installments; provided, how- 
ever, that the balance of the purchase price on town and city lots shall be 
payable on the amortization plan through a period of twenty (20) years; 
and provided further that the board may at any time fix a shorter period 
than twenty (20) years for the payment of such balance on town and city 
lots, and different periods of time may be established for different towns 
and cities as the best interest of the state may appear to demand. 


History: En. Sec. 79, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 149, L. 1939; amd. Sec. 8, 
Ch. 257, L. 1965. 


81-916. (1805.80) Conversion of certain other certificates to amortiza- 
tion certificates. Any certificate of purchase of state lands issued prior to 
February 13, 1923, and now in effect may be converted into an amortization 
certificate on the plan set forth in this act and running for a period of thirty- 
three (33) years from the date of conversion in the case of agricultural and 
grazing lands, and for a period of twenty (20) years in the case of town 
and city lots, upon application of the owner of such certificate, if the state 
board of land commissioners deems the issuance of such new amortization 
certificate safe and advantageous to the state. The said board may in its 
discretion allow to be included in the principal of the new certificate a por- 
tion of the delinquent installments of principal and interest if any on the 
old certificate, but there shall be charged and paid penalty interest on all 
such delinquent installments at the rate of six per centum (6%) per an- 
num from the time they severally became due to the date of conversion; 
and the total amount due under the old certificate shall be reduced by pay- 
ment to some multiple of twenty-five dollars ($25.00) before the issuance 
of the new certificate; provided, however, that all such converted certifi- 
cates shall give the state the same lien upon crops and improvements on 
the land under the certificate as is provided in this act in the case of new 
certificates of purchase hereafter issued. The giving of such lien to the 
state in the new certificate shall be an absolute condition for the issuance 
of the new certificate. 

History: En. Sec. 80, Ch. 60, L. 1927. 


81-917. (1805.81) Lien on improvements and crops for principal, in- 
terest, penalty interest and taxes. The state shall have a lien prior and 
superior to all other liens, excepting threshermen’s liens and seed liens as 
specified in sections 45-701 and 45-801, which shall have priority as specified 
in section 52-301, upon all buildings, structures, fences and all other im- 
provements upon the lands so sold and also upon all crops growing upon 
any of these lands, and also upon such crops after they have been separated 
from the lands, for all due and delinquent installments of principal and 
interest and penalty interest and taxes under the certificate of purchase and 
also for all installments becoming due during the calendar year in which the 
crop is harvested, and such lien is hereby expressly reserved. Any person 
purchasing or otherwise acquiring such improvements or crops or any part 
thereof, takes the same subject to such lien. Any agent or representative 
of the department or sheriff of the county in which the land is located, or 
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his deputy may demand of the purchaser or his agent payment of the 
amounts due the state and if the same are not paid upon such demand, the 
officer making such demand, or any representative of the department, may 
forthwith seize such improvements and crops and upon giving three days’ 
notice, sell and dispose of, either at private or public sale, sufficient of the 
said crops or improvements or of both to pay the amounts due the state 
together with cost and expenses of seizure and sale. 


History: En. Sec. 81, Ch. 60, L. 1927. tion, was repealed by Sec. 10-102, Ch. 264, 


Tame 1063 noftocfieannity 1. 10Gb. 
Compiler’s Note Ave FT ee Jeg? 


Section 52-301, referred to in this sec- 


81-918. (1805.82) Approval or disapproval of sales. All sales of state 
lands, and all sales of timber on state lands, shall be subject to the approval 
and confirmation by the state board of land commissioners, and no sale 
shall be deemed completed until after such approval and confirmation. The 
board shall have the power and it shall be its duty to disapprove any sale 


which in its opinion would be disadvantageous to the state. 


History: En. Sec. 82, Ch. 60, L. 1927. 


Rejection of Sale 


Board of land commissioners was war- 
ranted in rejecting the sale and in causing 
the property sold to petitioner to again 
be advertised for public auction where it 
was shown that competitive bidding was 
stifled and as a result thereof the full mar- 
ket value of the land had not been ob- 
tained and that the person who asked for 
the sale was erroneously notified as to the 


rel. Robbins v. Bonner, 128 M 45, 270 P 2d 
400, 403. 

Where the state board of land commis- 
sioners rejected all bids and ordered an- 
other sale in order that lessee of state- 
owned armory building might meet the 
highest bid and be given preference of 
purchase, it was not required by this sec- 
tion that the board set forth in their 
minutes why the original sale was dis- 
advantageous to the state. State ex rel. 
Werner v. District Court, 142 M 145, 382 


time for the holding of the sale. State ex P 2d 824. 

81-919. (1805.83) Settlement for improvements. Whenever any state 
land has been sold on which there are improvements belonging to a 
lessee, and some other person than such lessee becomes the purchaser 
he shall be required to make settlement with such lessee for all improve- 
ments on the land belonging to the lessee before the issuing of the cer- 
tificate of purchase. All provisions of this act relating to the payment 
and settlement for improvements on state lands between a former lessee 
and a new lessee shall apply to the settlement between a lessee and the 
purchaser. If settlement is not reached within six (6) months of date of 
sale all improvements become property of the state unless the commis- 
sioner for good cause shown grants both parties additional time in which 
to exhaust arbitration. 


History: En. Sec. 83, Ch. 60, L. 1927; 
amd. Sec. 9, Ch. 257, L. 1965. 


81-920. (1805.84) Time of possession. In the case of lands under lease 
the purchaser shall be given possession by the state on March first next 
succeeding the date of sale and not before unless the lease expires prior to 
that date, except through special agreement between the purchaser and 
the lessee. 

History: En. Sec. 84, Ch. 60, L. 1927. 
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81-921. (1805.85) Certificate of purchase. Upon the approval of the 
sale and receipt of satisfactory evidence of settlement with the former lessee, 
if any, for improvements on the land, the commissioner shall execute and 
mail to the purchaser a certificate of purchase signed by the governor as 
president of the state board of land commissioners and by the commissioner 
as secretary of the board and attested by the seal of the state board of land 
commissioners. Such certificate of purchase shall contain the date of sale, 
the name and post-office address of the purchaser, a description of the land, 
the total purchase price, the amount paid on the day of sale, the balance 
unpaid and shall also show the amount and due date of each installment of 
principal and interest to the time of maturity. The certificate shall reserve 
the easements for rights of way granted by the statutes in favor of the 
United States and other easements that may have been granted by the 
board and shall contain the reservations in favor of the state provided for 
in this act relating to coal, oil and mineral rights in the land. 


The certificate shall also contain information in regard to the lien of the 
state on crops and improvements on the land for installments of principal 
and interest and taxes; and it shall contain such additional conditions, 
agreements, and information as the board may deem necessary in order to 
carry out the intent of this act. 


History: En. Sec. 85, Ch. 60, L. 1927. References 
State ex rel. Robbins v. Bonner, 128 M 
45, 270 P 2d 400, 402. 


81-922. (1805.86) Time from which balance on purchase price draws 
interest. The balance of the purchase price shall draw interest from the 
date on which the sale was confirmed and approved by the state board of 
land commissioners, and all installments on principal and interest shall 
become due and payable on that date in each succeeding year until payment 
has been made in full. 

History: En. Sec. 86, Ch. 60, L. 1927. 


81-923. (1805.87) Payments of installments. The commissioner shall 
not be required to accept fractional payments of the installments on cer- 
tificate of purchase, on account of the complications arising from the di- 
vision of payments. The purchaser may make payment of one or more in- 
stallments before the same become due but unless such payments are made 
at least six (6) months before the installments become due, no reduction 
shall be made in the interest payments. In case installments on principal 
and interest are paid more than six (6) months prior to the due date, then 
the interest from the date of such payment shall be figured upon the balance 
of the principal unpaid after such advance payment has been made up to 
the date on which it comes due. If for any reason any installment is not paid 
when due, then the total of such installment, including payment on the 
principal and payment on interest, shall draw penalty interest at the rate of 
six per centum (6%) per annum from the date due until the date actually 
paid. Payment may be made in full at any time before maturity by paying 
the balance on the principal and interest accrued up to the date of such 
payment. 

History: En. Sec. 87, Ch. 60, L. 1927. 
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81-924. (1805.88) Default in payment of purchase price—cancellation 
of certificate. Whenever any purchaser of state land hereafter sold, or 
the assignee, shall default for a period of thirty (30) days or more in 
the payment of any of the installments due on his certificate of purchase, 
the certificate shall be subject to cancellation and the board shall cause 
to be mailed to him at his last known post-office address a notice of default 
and pending cancellation which notice shall give him sixty (60) additional 
days from the date of mailing such notice in which to make payment of 
the delinquent installment or installments with penalty interest. If he 
fails to make such payment within that period the certificate of purchase 
shall from that date and without further notice be null and void, the 
duplicate of the certificate in the office of the commissioner shall be can- 
celed and the land under the certificate shall revert to the state and such 
land shall become the property of the state to the same extent as other 
state lands and shall be open to lease and sale, provided that all buildings, 
fences and other improvements placed thereon subsequent to the date of 
execution of such certificate of purchase shall be and remain the property 
of the purchaser named in said certificate of purchase or of his heirs, 
assigns, or devisees; and may be removed from such land at any time 
within ninety (90) days from and after the date of such cancellation. If 
such buildings, fences, and other improvements shall not have been removed 
prior to the expiration of such ninety (90) day period, they shall become 
the property of the state. In case of cancellation of certificate of purchase 
or surrender of certificate of purchase and where the land is again open 
to lease, the former lessee shall have the prior right to lease the tract at 
the existing rate or at the rate set by competitive bidding if such occurs. 

History: En. Sec. 88, Ch. 60, L. 1927; References 


amd. Sec. 4, Ch. 141, L. 1939; amd. Sec. Christofferson v. Chouteau County, 105 
1, Ch. 159, L. 1951. M 577, 588, 74 P 2d 427. 


81-925. (1805.89) Reinstatement of canceled certificates of purchase— 
leases not affected. In all cases where a certificate of purchase of state 
lands has been canceled and annulled as provided by law, and the lands 
under such certificate have not been resold to another purchaser, the state 
board of land commissioners may in its discretion reinstate the canceled 
certificate upon proper application made in writing by the original pur- 
chaser or his heirs, assigns, or devisees, filed within one year and six months 
from such cancellation, and payment of all delinquent installments of prin- 
cipal and interest on the certificate together with penalty interest at the 
rate of six per centum (6%) per annum upon all such delinquent install- 
ments from the date due until the date of actual payment, and the furnish- 
ing of proof from the county treasurer showing that there are no tax liens 
against the land. This reinstatement shall not have the effect of canceling 
any lease that the state may have issued on the land, or affecting any of 
the provisions of said lease. 

History: En. Sec. 89, Ch. 60, L. 1927; lute; it can only be made upon application 


amd. Sec. 1, Ch. 101, L. 1929. by the original purchaser or his heirs, as- 
signs or devisees. The right of reinstate- 
Reinstatement ment is not one which the board is bound 


The right to reinstatement is not abso- to grant, but may do so in its discretion, 
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and, the board is powerless to allow rein- chaser. Christofferson v. Chouteau County, 
statement in any event if the land has 105 M 577, 583, 74 P 2d 427. 
been sold in the meantime to another pur- 


81-926. (1805.90) Certificates may be assigned. Certificates of pur- 
chase may be assigned to a citizen of the United States or to a person who 
has declared his intention to become such citizen or to a corporation organ- 
ized under the laws of the state of Montana. Such assignments shall be 
made on forms to be prescribed by the commissioner, shall be duly acknowl- 
edged as other conveyances of real estate, and shall be executed in dupli- 
cate, one (1) copy to be filed and retained in the office of the commissioner 
and one (1) copy to be retained by the assignee. A person shall not be quali- 
fied to receive such assignment if the lands he has already purchased from 
the state together with the lands included in the assignment exceed one (1) 
section; the assignee must in all respects possess the same qualifications as 
an original purchaser. 

History: En. Sec. 90, Ch. 60, L. 1927. 


81-927. (1805.91) Lost certificate. Whenever any certificate of pur- 
chase to state lands has been lost or is wrongfully withheld by any person 
from the owner thereof the rightful owner may make application to the 
state board of land commissioners for issuing of a lieu certificate. This 
application shall be accompanied by an affidavit from the owner of the cer- 
tificate setting forth the facts in regard to the loss or unlawful withholding 
of the certificate and by a certificate from the county clerk and recorder 
of the county in which the land is located showing all instruments of record 
in his office affecting the title to the land under the certificate. The board 
shall thereupon cause a lieu certificate of purchase to be issued to the 
applicant if in the judgment of the board the facts warrant the issue thereof. 

History: En. Sec. 91, Ch. 60, L. 1927. 


81-928. (1805.92) Land subject to taxation. State lands purchased 
from the state of Montana shall be subject to taxation to the full value 
thereof. The assessor shall assess the purchaser for the full and true value 
of the land on the first Monday of March following the date of purchase 
thereof, and provided that the holder of certificates of purchase to lands 
within irrigation districts shall be liable for the entire tax levied against 
the land thereunder on account of such irrigation district. 


The improvements on the land shall be assessed and taxed as other 
improvements on farm lands. 


On or before the fifteenth (15th) day of March of each year, the com- 
missioner shall furnish the county assessor of each county with a complete 
list of all state lands sold in his county during the year ending on the first 
Monday of March of each year. This list shall show the name and address 
of the purchaser, give the legal description of the land, and the acreage 
contained therein. 

History: En. Sec. 92, Ch. 60, L. 1927; M 577, 582, 74 P 2d 427; State ex rel. 


amd. Sec. 1, Ch. 107, L. 1953. Washington Phosphate & Silver Co. v. 
State Board of Land Commrs., 113 M 298, 
References 302, 124 P 2d 1001. 


Christofferson v. Chouteau County, 105 
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81-929. (1805.93) Purchaser of state lands may sign petitions relating 
to irrigation districts—interest of purchaser subject to lien—board may 
sign. (1) A purchaser of state lands is hereby authorized and empowered 
to sign any petition that he may desire to sign for the creation of an irriga- 
tion district and the inclusion of the land purchased from the state in such 
irrigation district and any other petition relating to irrigation districts af- 
fecting the land so purchased by him from the state. Such petition or peti- 
tions shall have the effect of making all the interest that he then has in such 
land purchased from the state and all interest which he may subsequently 
acquire therein subject to the same liens and charges as privately owned 
lands under such irrigation district; and if for any reason his certificate 
to such state lands and his rights thereunder should be canceled and later 
such certificate be reinstated or a new certificate issued, such liens and charg- 
es shall stand against the interest in such lands of the holder of such cer- 
tificate. 


(2) The board for and on behalf of the state of Montana is hereby em- 
powered to sign a petition for the inclusion of any lands belonging to the 
state in an irrigation district organized or to be organized for the purpose of 
co-operating with the United States under the federal reclamation laws or 
any act of Congress relating to reclamation projects, and to sign any peti- 
tion for the execution of a contract between such district and the United 
States; provided however, that the interest of the state in any lands within 
an irrigation district shall not be subject to assessment or taxation for any 
purpose whatever, nor shall the state be liable for the payment of any costs 
or charges whatever arising from the fact that its lands are included with- 
in an irrigation district. 


(8) The interest of a purchaser of state lands in the land purchased 
shall be subject to the same liens as other real estate; provided, however, 
that in the case of sale, only the interest of the purchaser or of the assignee 
shall be sold. In the case of any sale under the provisions of this section, in- 
eluding the sale for taxes, the purchaser shall succeed to all the rights of the 
purchaser from the state under the certificate of purchase and a new cer- 
tificate of purchase shall be issued to the person entitled thereto, upon satis- 
factory proof being submitted to the board; provided, however, that in the 
case of sale under execution or decree of court such new certificate of pur- 
chase shall not be issued by the board until the period of redemption from 
such sale has expired and the sheriff’s deed has been issued. In the case 
of sale for taxes, the new certificate shall not be issued until the tax deed 
has been issued. 


History: En. Sec. 93, Ch. 60, L. 1927; References 
amd. Sec. 1, Ch. 58, L. 1929. Tongue River and Yellowstone River Irr. 
Dist. v. Hyslop, 109 M 190, 195, 96 P 2d 
273. 


DECISIONS UNDER FORMER LAW 


Constitutionality legislature has the authority to pass. It 

The 1951 amendment to former section invaded no vested contractual or private 
81-2118 was a remedial statute dealing right nor did it invade any area covered 
with titles to property acquired under a_ by the federal laws on the subject. Habets 
statute providing lien for deferred pay- v. Carey Land Act Board, 126 M 46, 244 
ments for water rights and one which the P 2d 511, 512, 513. 
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Disposition of Land and Water Stock 


The 1951 amendment to former section 
81-2118 provided a method for the lien 
holder to dispose of its Carey Act land and 
appurtenant water stock within the ambit 
of intent as found by this court in the 
Valier Company Case. Habets v. Carey 
Land Act Board, 126 M 46, 244 P 2d 511, 
512, 513. 


Payment of Installment on Water Stock 
Contract Tolls Statute of Limitations 


In an action to recover balance due on 
contract for the purchase of water stock 
and to foreclose mortgages on land secur- 
ing contracts, where company constructed 
its water distribution system under con- 
tract with the Carey Land Act board, pay- 
ment of an installment of the purchase 
price made eight years before suit and 
credited first to interest on the entire un- 
paid balance, prevented the eight-year 
statute of limitations from running against 
any of the installments remaining unpaid. 
Valier-Montana Land & Water Co. v. Ries, 
109 M 508, 517, 97 P 2d 584, distinguished 
in 123 M 329, 355, 215 P 2d 966 and ex- 
plained in 137 M 339, 344, 351 P 2d 606. 


Resale of Rights Acquired by Construc- 
tion Company 


Water rights obtained by construction 
company by foreclosure or deed in lieu of 


81-930. 


(1805.94) Lands reverting to state—procedure. 


STATE LANDS 


foreclosure can only be sold to those per- 
sons entitled to purchase under the Carey 
Act. Valier Co. v. State, 123 M 329, 215 
P 2d 966, explained in 137 M 339, 344, 351 
P 2d 606. 


Rights of Sheriff’s Sale Purchaser Sub- 
ordinate to Lien of Irrigation Company 


Where one by sheriff’s deed became a 
successor in interest of a purchaser of a 
water right and the land upon which the 
water was used, acquired under the Carey 
Land Act, his rights were subordinate to 
the lien of the irrigation company, and a 
finding to that effect was warranted, and 
consistent with the facts pleaded by the 
holder of the sheriff’s deed as to the man- 
ner in which his interest was acquired. 
Valier-Montana Land & Water Co. v. Ries, 
109 M 508, 518, 97 P 2d 584. 


Water Rights Acquired by Construction 
Company 

Water rights acquired by construction 
company by foreclosure or deed in lieu of 
foreclosure cannot be construed as a sale 
under statute or contract provisions and 
therefore cannot be counted toward 90 per 
cent completion provision under former 
section 81-2111. Valier Co. v. State, 123 M 
329, 215 P 2d 966, explained in 137 M 339, 
344, 351 P 2d 606. 


In ease any 


lands sold under the provisions of this act shall revert to the state, for any 
cause whatsoever, the commissioner of state lands shall notify the assessor 
and the county treasurer of the county in which the land is situated, and 
upon the receipt of such notice it shall be the duty of the assessor to cancel 
any assessment of said land for that year, and of the county treasurer to 
cancel all taxes remaining unpaid against the land for that and all previous 
years. 


History: En. Sec. 94, Ch. 60, L. 1927. 


Constitutionality—Construction 


Though this section declares that the 
state land commissioner upon cancella- 
tion of a certificate of sale of state lands 
shall direct the county treasurer “to cancel 
the taxes” remaining unpaid is open to 


the objection that under section 39, article 
V of the constitution, cancellation of an 
obligation due the state is prohibited, the 
statute may be properly construed as 
meaning no more than the cancellation of 
the tax lien against the land. Christoffer- 
son v. Chouteau County, 105 M 577, 583, 
74 P 2d 427. 


81-931. (1805.95) Patents. When the purchase price has been paid in 
full together with interest according to the certificate, the owner thereof 
shall be entitled to receive a patent for the land under such certificate. 

History: En. Sec. 95, Ch. 60, L. 1927. 


81-932. (1805.96) Patents, how executed. The governor, and in the 
case of his absence or inability, the lieutenant governor shall be and is here- 
by authorized to execute deed or patent of conveyance transferring without 
covenants any and all lands sold by the state board of land commissioners 
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under the laws of this state when full payment has been made therefor. Such 
deed or patent shall contain the reservation of easements for rights of way 
to the United States, reservation of all minerals in the land as provided in 
this act, and all other reservations to which the particular land conveyed 
may be subject in case the land is located within the boundaries of a fed- 
eral irrigation project, the patent shall contain a lien clause substantially 
in the following form: “The land hereby conveyed is located within the 
boundaries of a federal irrigation project and is subject to all liens which 
the United States may have thereon by reason of its being located under 
such irrigation project.” Such deed or patent shall be attested by the sec- 
retary of state, countersigned by the commissioner and have the great seal 
of the state and the seal of the state board of land commissioners thereto 
attached, but need not be acknowledged. A certified copy of the record of 
any such deed or patent shall be received in evidence in all courts of record 
of this state the same as the original. 


This section shall not be so construed, however, as to require any reser- 
vation in a patent which was not an express or implied reservation in the 
certificate of purchase pursuant to which the patent is issued; the statutes 
in effect when such certificate of purchase was issued must govern. 

History: En. Sec. 96, Ch. 60, L. 1927. 


81-933. (1805.97) Limitation for cancellation of patent. No action 
shall be brought to vacate or cancel any patent issued by the state after the 
expiration of two (2) years from the date of such patent, except upon the 
ground of fraud. 

History: En. Sec. 97, Ch. 60, L. 1927. 


81-934. Validation of certain state land purchase contracts. That all 
contracts executed between the years 1923 and 1928, both dates inclusive, 
which were entered into by the state of Montana through the state board of 
land commissioners, for the sale of lands acquired by the state of Montana 
through the foreclosure of mortgages, or for sale of lands otherwise acquired 
by the state in connection with mortgages, wherein the mortgagor in any 
such mortgage to the state, or any one claiming under him, was the pur- 
chaser, are hereby validated and legalized, and no such contract shall be 
held invalid by reason of the fact that such contract for purchase was not 
entered into within one year and three months after the state of Montana 
foreclosed its mortgage, or otherwise took title to said lands in connection 
with said mortgage. 

History: En. Sec. 1, Ch. 106, L. 1945. 


81-935. Contract purchaser’s title. That the contract purchaser re- 
ferred to in section 81-934 shall, upon fulfillment of the terms of said con- 
tract, be entitled to a deed or patent from the state of Montana, conveying 
to said purchaser all the right, title and interest in said lands that the state 
acquired by the foreclosure or other conveyance to it of said lands, and the 
state of Montana hereby expressly waives all mineral, gas and oil rights that 
it might otherwise have in and to said lands were it not for this enactment. 

History: En. Sec. 2, Ch. 106, L. 1945. 
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81-936. Validation of certain deeds issued in fulfillment of contracts. 
That all deeds heretofore issued upon the fulfillment of such contracts made 
and entered into as aforesaid between the state of Montana and a person 
who lost the lands described in said deeds to the state of Montana on mort- 
gage foreclosure, or otherwise conveyed said land to the state of Montana 
in satisfaction of the mortgage, or any person claiming under such mort- 
gagor, are hereby validated and legalized, and no such deed, or any part 
thereof, shall be declared void or inoperative because a contract so fulfilled 
was entered into more than one year and three months after the state of 
Montana foreclosed its mortgage, or otherwise took title to said lands, and 
all mineral, oil and gas rights not reserved in any such deed to the state of 
Montana are hereby waived and relinquished by the state of Montana unto 
the grantor in such deed. 

History: En. Sec. 3, Ch. 106, L. 1945. 


81-937. Sale of tract of state land authorized. The state board of land 
commissioners of the state of Montana is hereby authorized and empowered 
to sell to the highest qualified bidder at public auction at the Yellowstone 
county courthouse in Billings, Montana, and convey for cash or otherwise, 
the south half of the southeast quarter of the southeast quarter (S1,SH14 
SH14), section five (5), township one south (1S) range twenty-six east 
(26E), Montana principal meridian, comprising twenty (20) acres, Yellow- 
stone county, Montana to the best interests of the state of Montana. Said 
board shall cause said land to be appraised by the chief field agent or a 
deputy field agent prior to such sale and said land shall not be sold for less 
than the appraised value. The land above described was acquired as a site 
for a subexperimental station in 1903 in accordance with the provisions of 
Chapter 118 of the Laws of 1903 and is not now being, and has not been for 
a considerable time, used for such purpose. 

History: En. Sec. 1, Ch. 196, L. 1947. 


81-938. Approval and confirmation of sale. The sale herein provided 
shall be subject to the approval and confirmation of the state board of land 
commissioners and shall not be deemed completed until after such approval 
and confirmation. The state board of land commissioners is authorized to 
reject any and all bids. 

History: En. Sec. 2, Ch. 196, L. 1947. 


81-939. Platting of land authorized at discretion of board. If the state 
board of land commissioners shall determine it is for the best interest of the 
state for the above described land to be surveyed, platted, and laid off into 
blocks and lots, said board is hereby authorized and empowered to proceed 
in accordance with the provisions of sections 81-904 and 81-905. 

History: En. Sec. 3, Ch. 196, L. 1947. 


81-940. Notice of sale. When directed by the state board of land com- 
missioners, the commissioner of state lands shall cause publication of notice 
of such sale to be made once each week for four (4) successive weeks prior 
to the sale in a daily newspaper published in Billings, Montana. Such notice 
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shall contain the information required by section 81-910 and, in addition, 
shall set forth the appraised value of the land to be sold, together with a 
statement said land will not be sold for less than said appraised value. 


The public auction sale shall be held not less than ten (10) days nor 
more than twenty (20) days after the last publication of notice of sale. 
History: En. Sec. 4, Ch. 196, L. 1947. 


81-941. Costs and expenses—proceeds. Expense of conducting the sale, 
publication costs, survey and platting fees and charges, if the land be 
surveyed and platted, cost of purchasing improvements on said land, and 
all other costs necessary and incidental to such sale shall be paid only out 
of the proceeds from the sale. After all such expenses and costs are paid, 
the net proceeds of the sale shall be deposited with the state treasurer and 
eredited to the state general fund. 

History: En. Sec. 5, Ch. 196, L. 1947. 


81-942. Reimbursement of lessee for improvements. If the land author- 
ized herein to be sold be surveyed and platted prior to sale, the present 
lessees occupying such land shall be reimbursed for or may remove improve- 
ments, consisting of buildings and fences, which they own and have placed 
on said land. The state board of land commissioners is authorized and em- 
powered to purchase and resell such improvements, if they be not removed 
from such land by the lessees thereof. If the improvements above men- 
tioned be purchased by the state board of land commissioners and be later 
sold, proceeds from such sale of improvements shall be deposited in the 
state general fund. If the land be not surveyed and platted prior to sale, 
the purchaser or purchasers thereof shall make settlement for improvements 
as provided by section 81-919. In either case, if there be disagreement be- 
tween the present lessees and the purchaser or purchasers or between the 
present lessees and the state board of land commissioners regarding the 
value of such improvements, the value of improvements shall be fixed by 
arbitration, as provided by section 81-406. Unless there shall be special 
agreements between the purchaser or purchasers and the present lessees to 
the contrary, the purchaser or purchasers of the land shall be given pos- 
session of the land on March 1 next succeeding the date of the sale, and 
not before. 

History: En. Sec. 6, Ch. 196, L. 1947. 


CHAPTER 10 


INVESTMENTS 


Section 81-1001. Investment of permanent funds. 
81-1002. Certain securities to be payable on the amortization plan. 
81-1008. Conversion of other forms of bonds into amortization bonds. 
81-1004. Purchase of county warrants or school district warrants. 
81-1005. Investment of income moneys. 
81-1006. Approval of securities. 
81-1007. Securities, how paid. 14% 
81-1008. Treasurer to preserve securities and keep records—method of remitting 
to state treasurer. 
81-1009. Conversion into amortization mortgages of state farm loans. 
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81-1010. Lien on crops on mortgaged lands. 

81-1011. Attorney general to take charge of delinquent loans and mortgages. 
81-1012. Sheriff’s deed may be taken by state—deficiency judgment. 

81-1013. The mortgagor and parties claiming under him may repurchase lands. 
81-1014. County commissioners to release certain liens. 

81-1015. County attorneys to represent the state. 


81-1001. (1805.98) Investment of permanent funds. All moneys be- 
longing to the public school permanent fund and to the other permanent 
funds of the educational, charitable and penal institutions of the state, 
and all permanent funds subject to the administration of the board under 
article XXI of the state constitution, shall be carried by the state treasurer 
as subfunds in the trust and legacy fund, and shall be safely invested by 
the state board of land commissioners in bonds of school districts within 
the state of Montana; in bonds of the several counties and cities of the 
state of Montana; in bonds of the state of Montana or of the United States; 
in capitol building bonds of the state of Montana, now issued or which 
may hereafter be issued; in bonds issued by the federal land banks, in 
interest-bearing warrants upon the general fund of the state and in interest- 
bearing warrants upon the general fund, the poor fund, the road fund, 
or upon the bridge fund of the several counties of the state of Montana; 
all of such investments to be subject to the regulations and limitations 
of this act. 


History: En. Sec. 98, Ch. 60, L. 1927; Collateral References 
amd. Sec. 2, Ch. 139, L. 1933; amd. Sec. Schools and School DistrictsG-18; States 
224, Ch. 147, L. 1963. C124. 


78 C.J.S. Schools and School Districts 


References § 20; 81 C.J.S. States § 155. 


In re Montana Trust and Legacy Fund, 
143 M 218, 388 P 2d 366. 


81-1002. (1805.99) Certain securities to be payable on the amortization 
plan. All bonds issued in this state in which such investments are hereafter 
made must be issued and payable on the amortization plan; provided, how 
ever, that in case there are not sufficient amortization bonds and amortiza- 
tion mortgages available to keep the aforesaid permanent funds invested, 
then the funds may be invested in other forms of bonds lawfully issued by 
the state of Montana or any of its political subdivisions; but this provision 
Shall not be so construed as to allow the investment of any of these funds 
in irrigation district bonds or in any form of improvement district bonds. 
In negotiating for the purchase of bonds the board shall use its influence 
towards having the installments of principal and interest become payable 
semiannually in June and December of each year as far as practicable and 
consistent with other statutes. 

History: En. Sec. 99, Ch. 60, L. 1927. 


81-1003. (1805.100) Conversion of other forms of bonds into amortiza- 
tion bonds. All bonds in which such permanent funds of the state are now 
invested or in which they hereafter may be invested, whether such bonds 
are due or not, may be converted into amortization bonds payable through 
a period of not exceeding twenty (20) years upon resolution duly passed by 
the board or officers of the political subdivision of the state through which 
such bonds were originally issued, if the state board of land commissioners 
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deems such change to amortization bonds to be safe and advantageous to 
the state and authorizes such change. The interest on such converted bonds 
shall be such as the state board of land commissioners may fix and determine 
in each individual case but shall not be less than the rate of interest on the 
bonds to be converted and shall in no case exceed six per centum (6%) per 
annum. 

History: En. Sec. 100, Ch. 60, L. 1927. 


81-1004. (1805.101) Purchase of county warrants or school district 
warrants. It shall be entirely optional with the board whether or not any 
portion of the aforesaid permanent funds shall at any time be invested in 
county warrants or school district warrants, as the circumstances in each 
individual case may appear to justify. In case of the investment in such 
warrants, such warrants must be purchased at face value without payment 
for accrued interest directly from the county issuing the same in amounts 
of not less than five hundred dollars ($500.00) for each purchase; must be 
issued in the ordinary and regular course of business, and must be regis- 
tered and drawing interest at the rate provided by law. 


History: En. Sec. 101, Ch. 60, L. 1927. relief warrants, authorized by Sec. 5, Ch. 
. 85, Laws 1937 (omitted), for investment 
Relief Warrants Issued by County purposes. Kraus v. Riley, 107 M 116, 122, 


The state board of land commissioners 80 P 2d 864. 
may at its discretion purchase emergency 


81-1005. (1805.102) Investment of income moneys. Public school in- 
terest and income moneys and other income for which there is no imme- 
diate demand, may be invested in state general fund warrants and in 
county warrants upon the general fund, the poor fund, the road fund, or 
school district warrants, subject to the limitations prescribed in the pre- 
ceding section; provided, however, that they shall not be invested in such 
warrants, unless such warrants will be payable at such time as to make 
the income available when the funds are to be paid out for the purposes 
for which they are intended. 


History: En. Sec. 102, Ch. 60, L. 1927; 
amd. Sec. 225, Ch. 147, L. 1963. 


81-1006. (1805.103) Approval of securities. The board shall not invest 
in any bonds unless a complete transcript of the proceedings for their issue 
has been submitted to the attorney general and his opinion rendered in 
writing finding that the bonds are lawfully issued and a valid indebtedness 
of the state, county, city or school district issuing the same. 

History: En. Sec. 103, Ch. 60, L. 1927. 


81-1007. (1805.104) Securities, how paid. Whenever the state board of 
land commissioners has purchased any bonds, county warrants, or school 
district warrants, the commissioner shall upon the final approval and 
receipt thereof, deliver such securities to the state treasurer, and shall at the 
same time write an order to the state auditor authorizing and directing him 
to issue his warrant or warrants upon the state treasurer, payable to the 
state treasurer, for the amount invested by the state in such security or 
securities and for the amount of accrued interest if any. Both the order to 


249 


81-1008 STATE LANDS 


the auditor and the warrant or warrants issued by him to the treasurer 
shall show the fund or funds from which payment is to be made, the name 
and address of the person to whom it is to be made and the purpose of the 
payment. Upon the receipt of the securities and the warrant or warrants 
from the auditor the state treasurer shall promptly issue his check or checks 
and mail to the person entitled thereto. 

History: En. Sec. 104, Ch. 60, L. 1927. 


81-1008. (1805.105) Treasurer to preserve securities and keep records 
—method of remitting to state treasurer. The state treasurer shall safely 
keep and preserve all such securities and shall keep an accurate and com- 
plete record thereof; he shall notify the proper disbursing officers as to the 
maturity of coupons and bonds, and upon receipt of such notice the dis- 
bursing officers shall remit to the state treasurer in sufficient time for the 
remittance to reach the state treasurer on or prior to the dates of maturity, 
and the state treasurer shall thereupon cause such coupons and bonds to be 
canceled and forwarded by mail to such disbursing officers. The bonds and 
coupons which the state of Montana holds or hereafter may hold as invest- 
ments of any funds subject to investment shall be deemed payable to the 
office of the state treasurer, and all disbursing officers are hereby required 
to make payment of same at the office of the state treasurer. The state 
treasurer shall notify the proper official or persons of delinquent payments, 
and shall keep accurate and complete account of all payments made. 


History: En. Sec. 105, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 26, L. 1931. 


81-1009. (1805.106) Conversion into amortization mortgages of state 
farm loans. Whenever any state farm loan owned by the state when this 
act goes into effect becomes due or delinquent, the mortgagor or the assignee 
or vendee may make application to the state board of land commissioners to 
have the loan converted into a thirty-three (33) year amortization loan and 
mortgage, as defined in this act, to draw interest at the rate of six per 
centum (6%) per annum and to be secured by a first mortgage on the land 
under the original mortgage and by additional lands if he has additional 
lands free from prior liens and encumbrances, the amortization mortgage to 
be in such form as the state board of land commissioners may prescribe. 
The board may in its discretion permit delinquent interest, penalty interest 
and also any sums of money that the state has advanced under the mortgage 
to be included in the principal of the new loan and mortgage, if the state 
board deems the including of such delinquent interest and other payments 
made under the mortgage to be safe and advantageous to the state. Noth- 
ing herein contained shall be so construed as to make it obligatory upon 
the board to permit a loan to be so converted into an amortization loan and 
amortization mortgage. The board shall at all times do what in its judg- 
ment appears to be for the best interest of the state and shall proceed to 
have the loan foreclosed if that appears to be the safest course to pursue. 
The provisions of this section shall also apply to nondelinquent mortgages 
as far as applicable. 


History: En. Sec. 106, Ch. 60, L. 1927. Collateral References 
StatesG-124. 
81 C.J.S8. States § 155. 
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81-1010. (1805.107) Lien on crops on mortgaged lands. The state shall 
have a lien prior and superior to all other liens, excepting threshermen’s 
liens and seed liens as specified in sections 45-701 and 45-801 which shall 
have priority as specified in 52-301, upon all crops growing on lands given 
it as security for any such amortization loan converted from another loan 
and also upon such crops after they have been separated from the land for 
any installment or installments of principal or interest due or delinquent 
on the loan together with penalty interest and also for all such installments 
becoming due during the calendar year in which such crops are harvested, 
and such lien is hereby expressly reserved. Any person purchasing or other- 
wise acquiring such crops, or any part thereof, takes the same subject to 
such lien. 


Any officer, agent or person, empowered to represent the department 
is hereby authorized to seize such crops and upon giving three days’ notice 
to sell, either at private or public sale, sufficient of the said crops to pay 
the amounts due and delinquent under the mortgage together with costs 
and expenses of sale. Every such amortization mortgage shall contain a 
reference to this lien on the crops. 


History: En. Sec. 107, Ch. 60, L. 1927. paragraph of this section, was repealed by 


; See. 10-102, Ch. 264, Laws 1963, effective 
Compiler’s Note January 1, 1965. 


Seetion 52-301, referred to in the first 


81-1011. (1805.108) Attorney general to take charge of delinquent loans 
and mortgages. Whenever any farm loan owned by the state when this act 
goes into effect becomes delinquent for more than one (1) year, and the 
mortgagor and his vendees fail to pay such loan and fail to have it con- 
verted into an amortization loan and mortgage, the commissioner shall 
notify the attorney general of the default in the conditions of the mort- 
gage, and the attorney general shall then take full charge of such mortgage, 
and of all such mortgages, and shall proceed to foreclose such mortgages 
in the name of the state by action in the manner provided by law for 
the foreclosure of mortgages upon real estate. The attorney general may 
however, with the permission of the state board of land commissioners, 
given in writing in each particular case, permit the mortgagor or his vendee 
to convey the land under the mortgage by quitclaim deed or other con- 
veyance in place of securing title through foreclosure proceedings, if the 
lands are free and clear of all other liens and encumbrances except liens 
for taxes. 


History: En. Sec. 108, Ch. 60, L. 1927. Collateral References 
States€-124. 
81 C.J.S. States § 155. 


81-1012. (1805.109) Sheriff’s deed may be taken by state—deficiency 
judgment. If at the foreclosure sale, no person bids the full amount due 
the state under the mortgage including all accrued interest on the loan, all 
taxes paid by the state under the mortgage and taxes unpaid on the land, if 
any, and any expenses incurred by the state under the mortgage together 
with interest on all these items, and the costs and expenses of the fore- 
closure sale, all as allowed by the court, then in such case the land may 
either be sold for whatever reasonable sum it will bring and a deficiency 
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judgment taken against the mortgagor or mortgagors, or the state may bid 
in the land for what it is reasonably worth to the state and a deficiency judg- 
ment taken for the balance, as the best interests of the state may appear to 
demand. 


History: En. Sec. 109, Ch. 60, L. 1927. 59 C.J.S. Mortgages §§ 733, 777 et seq.; 


81 C.J.S. States § 155. 
Collateral References 


Mortgages€516, 559 (1); States€124. 


81-1018. (1805.110) The mortgagor and parties claiming under him 
may repurchase lands. Upon written application made to the state board of 
land commissioners within one (1) year from the date of the sheriff’s sale of 
the land to the state, or within one (1) year from the date of the quitclaim 
deed or other conveyance to the state, by the original mortgagor or his heirs 
or assigns or other parties in interest of record, the state board may per- 
mit such original mortgagor or other person as aforesaid to repurchase the 
land for the full amount of the judgment of the state together with interest 
thereon at the rate of six per centum (6%) per annum from the date of 
judgment to the date of repurchase, or in the case of quitclaim deed or 
other conveyance, for the full amount of the claim of the state on the date 
thereof together with interest thereon at the rate of six per centum (6%) 
per annum up to the date of repurchase, upon the following terms and 
conditions, to wit: 


The person so repurchasing the property shall pay in cash ten per centum 
(10%) of the entire judgment of the state against the land or of the claim 
of the state on the date of the quitclaim deed or other conveyance together 
with interest thereon at the rate of six per centum (6%) per annum up to 
the date of such repurchase, and if such ten per centum (10%) does not 
leave a balance which is an even multiple of twenty-five dollars ($25.00) 
then the purchaser shall pay such additional amount as will reduce the 
balance to an even multiple of twenty-five dollars ($25.00) ; the balance of 
the repurchase sum shall draw interest at the rate of five per centum (5%) 
per annum payable annually and shall be payable on the amortization plan 
as defined in this act during a period of thirty-three (33) years. Such re- 
purchase contract shall be in such form and shall contain such reservations 
and conditions as the state board of land commissioners may prescribe 
not inconsistent with law and shall be subject to the same provisions with 
regard to liens on crops on the land under the contract as is provided in 
this act in the case of former mortgages converted into amortization 
mortgages. 


History: En. Sec. 110, Ch. 60, L. 1927. 59 C.J.S. Mortgages § 813; 81 C.J.S. 


States § 155. 
Collateral References 


Mortgages€=591 (1); StatesC-124. 


81-1014. (1805.111) County commissioners to release certain liens. 
The board of county commissioners of the several counties of the state are 
hereby empowered and directed to release and satisfy of record any seed 
loan mortgage, drought relief lien, or other similar instrument appearing on 
the county records as a second mortgage or lien against any lands on which 
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the state holds a first mortgage whenever the attorney general shall re- 
quest such cloud on the state’s title to be removed and canceled. 


History: En. Sec. 111, Ch. 60, L. 1927. 59 C.J.S. Mortgages § 458; 81 C.J.S. 


Collateral References States § 155. 


Mortgages€=309 (1); States@—124, 


81-1015. (1805.112) County attorneys to represent the state. When so 
requested by the attorney general, the county attorney of each county in 
the state shall represent the state in all foreclosure proceedings, collections 
of delinquent rentals, actions for trespass on state lands and in all other 
state land matter that may arise in his county. The county attorneys shall 
not be entitled to charge the state any compensation for such services 
beyond their regular salaries. 


History: En. Sec. 112, Ch. 60, L. 1927. 27 C.J.S. District and Prosecuting At- 


Collateral References torneys § 12. 


: Baap and Prosecuting Attorneys¢= 
LD 


CHAPTER 11 


STATE LANDS AND INVESTMENTS—MISCELLANEOUS PROVISIONS 


Section 81-1101. Acceptance of federal land grants. 
81-1101.1. Board of examiners may accept federal facilities and installations— 
title in state. 
81-1102. Gifts, donations, grants, legacies and devises to the state. 
81-1103. Donations of land for forestry purposes. 
81-1104. Expenditures authorized. 
81-1105. Disposition of revenues and profits. 
81-1106. Obligations, how payable. 
81-1107. Power of sale. 
81-1108. Board authorized to correct errors. 
81-1109. Money paid by mistake to be refunded. 
81-1110. Who may not buy or lease state lands. 
81-1111. Violations of this act classified. 
81-1112. Punishments. 
81-1113. Fees. 
81-1114. Findings of unconstitutionality—effect of. 


81-1101. (1805.113) Acceptance of federal land grants. The federal 
land grants made to the state of Montana through the so-called Enabling Act 
having already been accepted as a whole through the adoption of the state 
constitution and specifically by subdivision 7 of ordinance No. 1 thereof, the 
state board of land commissioners is hereby authorized to accept any grant 
of lands from the United States to the state of Montana hereafter made in 
carrying out the provisions of the Enabling Act and also any other grant 
for any special purpose that may be made by the United States to the state 
of Montana. Any acceptance by the state board of land commissioners on 
behalf of the state of Montana, that has taken place prior to this act, of 
lands granted by the United States to the state of Montana is hereby rati- 
fied, confirmed and approved. 


History: En. Sec. 113, Ch. 60, L. 1927, Collateral References 

Public Lands©—51, 58, 62, 67. 
Cross-Reference 73 C.J.8. Public Lands, §§ 87, 113, 141, 
State parks, sec. 62-301 et seq. 148. 
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81-1101.1. Board of examiners may accept federal facilities and in- 
stallations—title in state. The state board of examiners shall have the 
power on behalf of the state to accept donations of federal installations, 
facilities, lands or properties. All title to the installations or facilities shall 
be vested in the name of the state for its use; provided however, that this 
act shall not be construed to limit, reduce or supersede the provisions of 
sections 82-3101 through 82-3104. 


History: En. Sec. 1, Ch. 252, L. 1965. ence referred to in this section, was re- 
; pealed by See. 4, Ch. 166, Laws 1957. 
Compiler’s Note 


Section 82-3103, contained in the refer- 


81-1102. (1805.114) Gifts, donations, grants, legacies and devises to the 
state. The state board of land commissioners is hereby authorized and em- 
powered to accept on behalf of the state from any natural person gifts, 
donations, grants, legacies and devises having a value of not less than two 
hundred fifty dollars ($250.00) from each person for any purpose author- 
ized by article XXI of the constitution. All lands passing to the state under 
these provisions or through the operation of law, shall be managed as other 
state lands and the rents and earnings shall be applied in accordance with 
the object and purpose specified by the grantor, subject to all constitutional 
limitations. All money realized from the sale of such lands and from other 
property and all gifts, donations, grants, legacies, and devises made in 
money, or the equivalent of money, shall be administered by the board for 
the benefit of the specific purposes designated by the person from whom 
they were received as provided by article XXI of the constitution and as 
further regulated by this act. The provisions of this section shall apply 
to gifts, donations, grants, legacies and devises already made to the state 
and now under the administration of the board if not contrary to any 
specific provisions made therein by the persons from whom they were 
received. 


History: En. Sec. 114, Ch. 60, L. 1927. 14 C.J.S. Colleges and Universities § 12; 
78 C.J.S. Schools and School Districts § 18; 
Collateral References 81 O.J.S. States § 158. 


Colleges and Universities@=6 (2); 
Schools and School Districts€=17; States 
€>127. 


81-1103. Donations of land for forestry purposes. That the state board 
of land commissioners is hereby authorized to accept gifts, donations or 
contributions of land suitable for forestry or park purposes, and to enter 
into agreements with the federal government or other agencies for acquiring 
by lease, purchase or otherwise such lands as in the judgment of the state 
board of land commissioners are desirable for state forests. 

History: En. Sec. 1, Ch. 159, L. 1937. Collateral References 


StatesG—85. 
81 C.J.S. States § 104. 


81-1104. Expenditures authorized. When lands are acquired or leased 
under section 81-1103, the state board of land commissioners is hereby 
authorized to make expenditures from any funds not otherwise obligated, 
for the management, development and utilization of such areas; to sell or 
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otherwise dispose of products from such lands, and to make such rules 
and regulations as may be necessary to carry out the purposes of this act. 
History: En. Sec. 2, Ch. 159, L. 1937. Collateral References 


States€—87, 119. 
81, C.J.S. States §§ 105, 133 et seq. 


81-1105. Disposition of revenues and profits. All revenues derived from 
lands acquired under the provisions of this act shall be segregated by the 
state treasurer for the use of the state board of land commissioners in the 
acquisition, management, development and use of such lands until all 
obligations incurred have been paid in full. Thereafter, fifty per cent of 
all net profits accruing from the administration of such lands shall be 
applicable for such purposes as the legislature may prescribe, and fifty 
per cent shall be paid into the school fund of the county in which lands 
are located. 

History: En. Sec. 3, Ch. 159, L. 1937. 


81-1106. Obligations, how payable. Obligations for the acquisition of 
land incurred by the state board of land commissioners under the authority 
of this act shall be paid solely and exclusively from revenues derived from 
such lands and shall not impose any liability upon the general credit and 
taxing power of the state. 

History: En. Sec. 4, Ch. 159, L. 1937. 


81-1107. Power of sale. The state board of land commissioners shall 
have full power and authority to sell, exchange or lease lands under its 
jurisdiction by virtue of the act when, in its judgment, it is advantageous 
to the state to do so in the highest orderly development and management 
of state forests and state parks: Provided, however, that said sale, lease or 
exchange shall not be contrary to the terms of any contract which it has 
entered into. 


History: En. Sec. 5, Ch. 159, L. 1937. Collateral References 
StatesC—89. 
81 C.J.S. States § 107. 


81-1108. (1805.115) Board authorized to correct errors. The state 
board of land commissioners is hereby authorized, empowered and directed 
to cause to be corrected any and all errors, mistakes, and misdescriptions in 
any and all deeds and conveyances of property to the state of Montana; 
and in order to carry into effect the provisions hereof all deeds or such 
other conveyances as may be necessary shall be made and executed in the 
manner provided for the execution of patents by the state. The said board 
is also authorized and empowered to cause to be corrected any error or 
errors in leases, certificates of purchase, patents and other conveyances of 
property from the state upon satisfactory proof that an error or mistake 
has been made. 


History: En. Sec. 115, Ch. 60, L. 1927. Collateral References 
StatesG—85. 
81 C.J.S. States § 104. 


81-1109. (1805.116) Money paid by mistake to be refunded. If any 
money has been erroneously paid or shall hereafter be erroneously paid to 
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the state on any permit, lease, certificate of purchase, patent or loan or in 
any other transaction, it shall be the duty of the state board of land 
commissioners to cause such money erroneously paid to the state to be 


refunded to the person entitled thereto from the proper fund. 


History: En. Sec. 116, Ch. 60, L. 1927. 


Mandamus To Compel Refund 


Mandamus lies to compel state boards 
and officers to perform a clear legal duty, 
such as is imposed upon the state board 
of land commissioners by this section to 
refund money erroneously paid to it on a 
contract of sale of state lands, where the 
contract is invalid, and may not be de- 
fended against on the theory that it is a 
suit against the state. State ex rel. Boor- 
man v. State Board of Land Commrs., 
109 M 127, 138, 94 P 2d 201. 


Moneys Never Becoming Part of State 
School Fund 


Where the state board of land commis- 


of the common school fund, but the board 
under section 81-103, has control over the 
disposition thereof, and under this section 
has authority to refund it to the purchaser, 
a legislative appropriation not being re- 
quired for that purpose; “appropriation” 
applying to state funds with reference ex- 
clusively to the general fund. State ex rel. 
Boorman y. State Board of Land Commrs., 
109 M 127, 134, 94 P 2d 201, distinguished 
in 113 M 298, 301, 124 P 2d 1001. 


References 


State ex rel. Washington Phosphate & 
Silver Co. v. State Board of Land Commrs., 
113 M 298, 301, 124 P 2d 1001. 


Collateral References 


StatesG-123. 
81 C.J.S. States § 156. 


sioners received money erroneously paid 
to it on a void contract of sale of state 
lands, such money never becomes a part 


81-1110. (1805.117) Who may not buy or lease state lands. It shall be 
unlawful for any member of the state board of land commissioners, or any 
person or persons appraising lands, or in the employ of the state for the 
selection, classification, appraisal, sale, or leasing of any state lands or the 
timber thereon, or of any person connected with the state land office as an 
officer or employee, to purchase or lease, directly or indirectly, any of the 
land of the state or any timber thereon. 

History: En. Sec. 117, Ch. 60, L. 1927. 


81-1111. (1805.118) Violations of this act classified. Any officer, em- 
ployee or representative of the state of Montana who directly or indirectly 
accepts any money or any other valuable thing, except his regular and 
lawful compensation, for performing or not performing an official act under 
the provisions of this act, or for modifying the performance thereof shall 
be guilty of a felony; any officer, employee or representative of the state 
who knowingly and willfully makes any false classification or appraisal of 
any state land, or of any land offered the state for sale or offered as 
security for a loan from the state, or who falsely classifies or scales any 
timber on state lands or from state lands, or any timber in which the state is 
interested, or who knowingly and willfully makes any false report of any 
such classification or appraisal or scaling shall be guilty of a felony; any 
officer, employee or representative of the state who otherwise violates any 
of the provisions of this act and such violation results in a loss to the state 
of one thousand dollars ($1000.00), or more, shall be guilty of a felony ; but 
if such violation results in a loss to the state of less than one thousand 
dollars ($1000.00) or in no pecuniary loss, then he shall be guilty of a 
misdemeanor. 


History: En. Sec. 118, Ch. 60, L. 1927. Collateral References 
States¢—81. 


81 C.J.S. States § 85. 
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81-1112. (1805.119) Punishments. Any officer, employee or represen- 
tative of the state who is found guilty of a felony as defined in the preceding 
section shall be punishable by imprisonment in the state penitentiary for 
not less than one (1), nor more than ten (10) years or with a fine which shall 
neither be less than five hundred dollars ($500.00) nor less than twice the 
amount of the loss that resulted to the state through the crime of which he 
has been convicted, or by both such imprisonment and fine. Any officer, 
employee or representative of the state who is found guilty of a misde- 
meanor as defined in the preceding section shall be punishable by imprison- 
ment in a county jail for not to exceed one (1) year or by a fine which 
shall neither be less than one hundred dollars ($100.00) nor less than twice 
the amount of the loss that resulted to the state through the crime of which 
he has been convicted, or by both such imprisonment and fine. 

History: En. Sec. 119, Ch. 60, L. 1927. 


81-1113. (1805.120) Fees. The commissioner of state lands and in- 
vestments is hereby authorized and empowered and it is hereby made his 
duty to charge and collect the following fees: 

Issuing miner’s prospecting permit—ten dollars ($10.00) for each 
permit, or such greater fee as the board may fix in each case. 

Issuing any other permit—one dollar ($1.00). 

Issuing any lease with or without bond—two dollars and fifty cents 
($2.50). 

Issuing any certificate of purchase or lieu certificate or converted 
certificate or purchase contract—five dollars ($5.00). 

Approving and entering assignment of lease or certificate of purchase— 
three dollars ($3.00). 

Deed for right of way easement or other easement—five dollars ($5.00). 

Patent to any land sold —five dollars ($5.00). 

Certified copy of any of the instruments above enumerated, one-half the 
fee required for issuing the original instrument. 

Making township plats showing the state lands therein and giving 
other information, such fee as the board may fix to be graduated accord- 
ing to the amount of work required. 

Certified copy of any other instrument than those above enumerated 
or of the records of his office shall be furnished at the rate of twenty 
cents (.20) per folio of one hundred (100) words and one dollar ($1.00) for 
the certificate. 

The board shall fix the fees to be charged and collected for specific 
services by the commissioner not enumerated in this section. 


History: En. Sec. 120, Ch. 60, L. 1927; 58 C.J.S. Mines and Minerals § 129; 73 
amd. Sec. 19, Ch. 121, L. 1965. C.J.S. Public Lands § 259. 


Collateral References 


Mines and Minerals€—6; Public Lands 
C1581. 


81-1114. (1805.121) Findings of unconstitutionality—effect of. If any 
subdivision, section or part of section of this act should be found to be 
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unconstitutional by the supreme court of this state, such finding of uncon- 
stitutionality shall not affect the remainder of the act but such remainder 
shall remain in full force and effect and shall be carried out, and the state 
board of land commissioners is hereby specifically charged with the duty of 
bridging over as far as possible any gap which might result in case any 
portion or portions of this act should be found unconstitutional by exercis- 
ing the general grant of powers given to it by the constitution of the state. 


History: En. Sec. 122, Ch. 60, L. 1927. Collateral References 


Statutes@—64 (2). 
82 C.J.S. Statutes § 101. 


CHAPTER 12 


CROW INDIAN LANDS 


Section 81-1201. Allotment of lands to Crow Indian tribe—preamble. 
81-1202. Acceptance of act of Congress relative to Crow Indian reservation. 
81-1208. Acceptance of act of Congress relative to Crow Indian reservation— 
children permitted to attend public schools. 


81-1201. (1806) Allotment of lands to Crow Indian tribe—preamble. 
Whereas, the act of the 66th Congress, No. 239, entitled: “An act to provide 
for the allotment of lands of the Crow tribe, for the distribution of tribal 
funds, and for other purposes,” provides in section sixteen thereof, among 
other things, as follows: 


“That there is hereby granted to the state of Montana for common- 
school purposes sections sixteen and thirty-six, within the territory described 
herein, or such parts of said sections as may be nonmineral or nontimbered, 
and for which the said state has not heretofore received indemnity lands 
under existing laws; and in case either of said sections or parts thereof is 
lost to the state by reason of allotment or otherwise, the governor of 
said state, with the approval of the secretary of the interior, is hereby 
authorized to select other unoccupied, unreserved, nonmineral, nontimbered 
lands within said reservation, not exceeding two sections in any one town- 
ship. The United States shall pay the Indians for the lands so granted 
‘five dollars per acre, and sufficient money is hereby appropriated out 
of the treasury of the United States not otherwise appropriated to pay for 
said school lands granted to the said state; provided, that the mineral 
rights in said school lands are hereby reserved for the benefit of the 
Crow tribe of Indians as herein authorized; provided, further, that the 
Crow Indian children shall be permitted to attend the public schools of 
said state on the same condition as the children of white citizens of said 
state.” 


History: En. preamble to Sec. 1, Ch. Collateral References 
119, L. 1921; re-en. Sec. 1806, R. C. M. Public Lands¢—51. 
1921. 73 C.J.S. Public Lands § 87 et seq. 


27 Am. Jur. 555, Indians, §§ 24-41. 


81-1202. (1807) Acceptance of act of Congress relative to Crow Indian 
reservation. For the purpose of enabling the state of Montana to take 
advantage of the grant made by the aforesaid public act No. 239 of the 66th 
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Congress, the state of Montana hereby accepts said grant for common- 
school purposes of sections sixteen and thirty-six, within the Crow Indian 
reservation, or such parts of said sections as may be nonmineral or non- 
timbered, and for which the said state has not heretofore received indem- 
nity lands under existing laws; and in ease either of said sections or parts 
thereof is lost to the state by reason of allotment or otherwise, the gov- 
ernor of Montana, with the approval of the secretary of the interior, is 
hereby authorized to select other unoccupied, unreserved, nonmineral, non- 
timbered lands within said reservation, not exceeding two sections in any 
one township. 


History: En. Sec. 1, Ch. 119, L. 1921; 
re-en, Sec. 1807, R. C. M. 1921. 


81-1203. (1808) -Acceptance of act of Congress relative to Crow In- 
dian reservation—children permitted to attend public schools. The Crow 
Indian children residing in the state of Montana shall be hereafter per- 
mitted to attend the public schools of the state of Montana on the same 
conditions as the children of white citizens of the said state. 


History: En. Sec. 2, Ch. 119, L. 1921; Collateral References 
Tre-en. Sec. 1808, R. C. M. 1921, Indians¢=8. 


42 C.J.S. Indians § 23. 


CHAPTER 13 


REIMBURSEMENT OF FEDERAL GOVERNMENT FOR CERTAIN 
EMERGENCY CONSERVATION WORK 


Section 81-1301. Reimbursement of federal government for emergency conservation 
work resulting in profit to the state. 


81-1301. (1808.1) Reimbursement of federal government for emergency 
conservation work resulting in profit to the state. If, upon a sale of state 
land or its products the state board of land commissioners determines that 
the state has derived a direct profit as the result of work on the land sold, 
or on land the products of which are sold, done or to be done under a 
project carried on pursuant to an act of Congress entitled “An act for the 
relief of unemployment through the performance of useful public work, and 
for other purposes,” approved March thirty-first, nineteen hundred and 
thirty-three, one-half of such direct profit as the result of work on the 
land sold, or on land the products of which are sold, shall be applied to or 
toward reimbursing the United States government for moneys expended 
by it under such act for work so done, to the extent and at the rate of 
one dollar per man per day for the time spent at such work but not exceed- 
ing in the aggregate three dollars per acre. The said board shall fix and 
determine the amount of such direct profit. Such one-half part of such 
direct profit shall be paid to the state treasurer to be held as a separate 
fund until the account of the United States government with respect to 
such sale, becomes liquidated. Upon the completion of the sale, the said 
board is hereby authorized to settle with the proper federal authority an 
account fixing the amount due the United States government and to pay 
over to it the amount so fixed. This section shall not be construed to 
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authorize the sale of state lands or products but applies only to a sale now 
or hereafter authorized by other provisions of law. This section is enacted 
to procure a continuance of emergency conservation work within the state, 
under such act of Congress. 


History: En. Sec. 1, Ch. 158, L. 1935. Collateral References 
Public Lands@-158%4. 
73 C.J.S. Public Lands § 235. 


CHAPTER 14 
STATE FORESTS—FORESTER—TIMBER SALES—FIREWARDENS 


Section 81-1401. Classification of lands as state forests. 
81-1401.1. Legislative approval of fair market value. 
81-1401.2. Exchange of lands with United States. 
81-1402. Designation of state forests. 
81-1403. State forester—appointment—compensation—term—assistants. 
81-1404. Sale of timber—advertising for bids—purchaser’s agreement. 
81-1405. Bond of purchaser of timber. 
81-1406. Breach of timber sale agreement. 
81-1407. Permits to remove timber. 
81-1408. Duties of state forester concerning lumber cutting—scaling. 
81-1409. Co-operation with owners and lessees. 
81-1410. Authority to receive moneys. 
81-1411. Duties of state forester. 
81-1412. Firewardens. 
81-1413. Powers of firewardens. 
81-1414. Additional powers of firewardens. 
81-1415. Duties of firewardens and foresters. 
81-1416. Prosecutions. 


81-1401. (1830.1) Classification of lands as state forests. All lands at 
present owned by the state of Montana, and all that may hereafter be 
acquired by the state through escheat, exchange, purchase, grant or devise, 
which are principally valuable for the timber that is on them, or for the 
growing of timber or for watershed protection, are hereby classified and 
designated “state forests,” and reserved for forest production and water- 
shed protection; provided, however, that any lands, interest in lands, build- 
ings, or other property, owned by the state of Montana within the boundaries 
of Glacier National Park may be conveyed to the United States at an 
appraised value without competition, in accordance with the consent of the 
United States as expressed in Public Law 446, approved March 16, 1948; 
and provided further, that such appraised value shall be determined by the 
state forester with the approval of the state board of land commissioners 
subject to the final approval or disapproval of the legislature of the state 
of Montana and provided further, that such lands, interest in lands, 
buildings and other property, owned by the state of Montana, within the 
boundaries of Glacier National Park, may be exchanged for other lands 
of equal or greater value in accordance with the provisions of section 
81-304. 


History: En. Sec. 1, Ch. 179, 1, 1925; Compiler's Note 
amd. Sec. 1, Ch. 145, L. 1949; amd. Sec. 1, The title of Ch. 167, Laws 1951 read 
Ch. 167, L. 1951. “An act to amend section 84-1401 of the 


Revised Codes of Montana, 1947, as 

NOTE.—Public Law 446, referred to in amended by chapter 145 of the session 
this section, is compiled in the United laws of the thirty-first legislative assembly 
States Code as Tit. 16, sec, 16l1e. of the state of Montana, 1949, relating to 
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the classification and reservation of state- 
owned lands as state forests, by providing 
that any lands, interests in lands, build- 
ings, or other property owned by the state 
within Glacier National Park, may be con- 
veyed to the United States at an ap- 
praised value, without competition, in ac- 
cordance with consent of the United States 


81-1401.1. Legislative approval of fair market value. 


81-1401.1 


as expressed in Public Law 446, approved 
March 16, 1948; providing for the method 
of appraisal; and repealing all acts and 
parts of acts in conflict herewith.” The 
body of the act referred to section 81-1401 
as the section amended and it is apparent 
that section 81-1401 was intended to be 
used in the title instead of section 84-1401. 


Approval is 


hereby given under authority of section 81-1401, to the full market value 
as determined by the state forester, and approved by the state board of 
land commissioners for the following described tracts of state-owned land, 
all located within the boundaries of Glacier National Park: 


Approximate Full 


Acres Market Value 

Township 34 North, Range 20 West : 

Section 38 639.60 Acres $ 64,334.64 

Section 9 640 98,080.37 

Section 21 560 123,139.00 

Section 22 280 80,381.35 

Section 28 398.06 18,984.60 

Section 34 640 3,489.60 
Township 34 North, Range 21 West 

Section 12 324.95 Acres $7,247.60 
Township 34 North, Range 20 West 

Section 8 320 Acres $ 80,536.90 

Section 17 160 47,660.35 

Section 18 30.52 907.49 

Section 20 38.14 2,260.70 

Section 27 560 9,855.60 
Township 34 North, Range 20 West 

Section 11 320 Acres $ 28,634.00 

Section 13 320 14,479.00 
Township 31 North, Range 17 West 

Section 36 278.28 Acres $ 30,257.90 
Township 34 North, Range 20 West 

Section 16 640 Acres $104,264.03 

Section 36 480 4,016.54 
Township 35 North, Range 21 West 

Section 16 277.22 Acres $ 19,555.90 

Section 36 640 17,343.25 
Township 36 North, Range 21 West 

Section 16 640 Acres $ 14,333.00 
Township 37 North, Range 22 West 

Section 36 91.48 Acres $ 2,123.84 
Township 34 North, Range 20 West 

Section 25 320 Acres $ 4,917.89 
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Approximate Full 


Acres Market Value 
Township 34 North, Range 21 West 
Section 1 610.24 Acres $ 10,230.85 
Section 2 145.36 2,619.00 
Total Approximated Full Market Value $789,682.90 


History: En. Sec. 1, Ch. 114, L. 1953. 


81-1401.2. Exchange of lands with United States. The commissioner 
of state lands and investments, subject to the approval of the state land 
board, is hereby authorized and directed to exchange the above-described 
lands for lands of the United States government within the boundaries of 
the state of Montana, of a market value equal to the full market value of 
the state lands exchanged, all in accordance with the constitution and laws 
of the state of Montana and the Taylor Grazing Act of June 28, 1934, (62 
Stat. 533) which act in part provides that the secretary of the interior 
shall accept on behalf of the United States title to any state-owned lands 
within or without the boundaries of a grazing district, and in exchange 
therefor issue patent to survey grazing district land not otherwise reserved 
or appropriated or unappropriated and unreserved surveyed public land; 
and in making such exchange the secretary is authorized to patent to such 
state, land either of equal value or of equal acreage. 


History: En. Sec. 2, Ch. 114, L. 1953. (62 Stat. 533), referred to in this section, 
. is compiled in the United States Code as 
Compiler’s Note Tit. 43, see. 315g. 


The Taylor Grazing Act of June 28, 1934 


81-1402. (1830.2) Designation of state forests. That the following 
state forest units are hereby established, primarily to secure through 
forestry management a continuous supply of timber and the performance 
of watershed covers: 


(a) <A state forest containing lands owned or hereafter acquired by 
the state, now comprising about 90,000 acres, situated in the watersheds of 
the Stillwater and Whitefish rivers of Flathead and Lincoln counties, shall 
hereafter be known and designated as the “Stillwater State Forest.” 


(b) <A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 42,000 acres, situated in the Swan river 
watershed of Lake county, shall hereafter be known and designated as the 
“Swan River State Forest.” 


(c) <A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 20,000 acres, situated in the Coal Creek 
watershed of the North Fork of the Flathead river, shall hereafter be 
known and designated as the ‘Coal Creek State Forest.” 

(d) <A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 10,000 acres situated in the watersheds of 
Camp and Cameron creeks of Ross Hole of Ravalli county, shall hereafter 
be known and designated as the “Sula State Forest.” 

(e) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 14,628 acres, situated in the west half of 
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township 25 north, range 26 west; and township 23 north, range 27 west; 
and west half of township 22 north, range 26 west; and township 21 north, 
range 26 west, except sections 4, 5, 6, 7, 8 and 18, in the Thompson river 
watershed of Sanders county, shall hereafter be known and designated as 
the “Thompson River State Forest.” 


(f) A state forest containing all lands owned or hereafter acquired by 
the state, now comprising about 18,076 acres situated in townships 13, 14 
and 15 north, range 14 west; and townships 13 and 16 north, range 15 west, 
Montana meridian, in the Clearwater river watershed of Missoula county, 
shall hereafter be known and designated as the “Clearwater State Forest.” 

(g) <A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 8,245 acres, situated in township 14 
north, ranges 7, 8 and 9 west; and township 13 north, ranges 8 and 9 west, 
Montana meridian, of the Blackfoot river watershed in Lewis and Clark 
eounty, shall hereafter be known and designated as the “Lincoln State 
Forest.” 

History: En. Sec. 2, Ch. 179, L. 1925. 


81-1403. (1830.3) State forester — appointment — compensation — 
term—assistants. The governor, by and with the advice and consent of 
the senate, shall appoint a state forester to have general charge of all 
the state’s forest. He shall be technically trained and experienced in 
forestry and a graduate of an accredited forestry school, and his salary 
shall not be more than ten thousand eighty dollars ($10,080) per annum, 
at the discretion of the state land board, together with the actual, neces- 
Sary expenses while engaged in outside work in connection with his office 
and its duties as defined by law and the regulations of the state board of 
land commissioners and the state board of forestry. Such expenses shall 
be payable monthly from the state’s general fund and/or the appropriations 
made to those other boards to which he, by law, has been designated 
secretary or executive officer. His term of office shall be for four (4) years. 
With the consent and approval of the state board of land commissioners 
the state forester shall appoint and fix the salaries and expenses of such 
office help, district foresters, firewardens, cruisers, scalers, slash disposal 
men, and such other trained and qualified assistants as may be necessary 
in the administration of the state forests and the forested lands within 
the state. Provided, however, that consent and approval of such appoint- 
ments by any board shall be restricted to those appointments made for 
the purposes of that board as defined by law. 


History: En. Sec. 3, Ch. 179, L. 1925; Collateral References 
amd, Sec. 1, Ch. 161, L. 1949; amd. Sec. 1, Woods and Forests¢=7. 
Ch. 192, L. 1953; amd. Sec. 1, Ch. 28, L. 98 C.J.S. Woods and Forests § 13. 
1955; amd. Sec. 1, Ch. 94, L. 1957; amd. 
Sec. 5, Ch. 225, L. 1963; amd. Sec. 39, Ch. 
ivd,ys DoD. 


81-1404. (1830.4) Sale of timber — advertising for bids — purchaser’s 
agreement. Under the direction of the state board of land commissioners, 
the state forester may sell the timber crop and other crops of the forests, 
after examination, estimate, appraisal and report, and under such rules and 
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regulations as may be established by the state board of land commissioners ; 
provided, that any timber proposed for sale in excess of 100,000 feet board 
measure shall be advertised in a paper of the county in which the timber 
is situated for a period of at least thirty days, during which time the state 
forester shall receive sealed bids up to the hour of the closing of the bids, 
as specified in the notice of sale. Right is reserved to the state forester 
to reject any or all bids, upon approval of the board; or he shall award 
the sale to the highest responsible bidder. Upon award of sale the purchaser 
shall execute a formal agreement, approved by the state land board, which 
shall describe the area on which the timber is to be cut, the approximate 
quantity to be cut by species, the rate for each product of each species, 
and shall stipulate that all timber shall be paid for in advance of cutting, 
fix a date for termination of the agreement, and define rules of silviculture, 
cutting, utilization, scaling and slash disposal, and such other rules as in 
the discretion of the state board of land commissioners, are essential to the 
perpetuation of the state forests. 


History: En. Sec. 4, Ch. 179, L. 1925. Collateral References 
Public Lands€16. 
73 C.J.S. Public Lands § 17. 


81-1405. (1830.5) Bond of purchaser of timber. As a guarantee for 
the faithful performance of the agreement, the purchaser shall be required 
to furnish a bond, with sufficient sureties, to the state of Montana, in an 
amount equal to at least 20% of the estimated value of timber sold. 

History: En. Sec. 5, Ch. 179, L. 1925. 


81-1406. (1830.6) Breach of timber sale agreement. For breach of 
timber sale agreement, the state forester is authorized to suspend cutting or 
removal of the timber, if by him deemed necessary, and to take such steps 
as are advisable upon advice and counsel of the attorney general to adjust 
the breach or to liquidate the state’s claim for damages or he may submit 
the case with full report as to damages sustained by the state to the 
attorney general for collection on the bond. 

History: En. Sec. 6, Ch. 179, L. 1925. 


81-1407. Permits to remove timber. Permits may be issued free of 
charge for dead, down or inferior timber in such quantities and under such 
restrictions and regulations as the state land board may approve for fuel 
and domestic purposes to residents and settlers of the state. 


Permits may be issued to citizens of the state for commercial purposes 
at commercial rates without advertising under such restrictions and rules 
as the state land board may approve for timber in quantities of less than 
one hundred thousand (100,000) feet board measure; and in eases of emer- 
geney due to fire, insect, fungus, parasite, or blowdown, and no other, 
in quantities of less than two hundred thousand (200,000) feet board 
measure; provided, repeated permits of this kind shall not be issued to 
avoid advertising and the consequent competition secured thereby. 


Permits for cutting and removal of timber may be issued to farmers, 
ranchers, and prospectors with such restrictions and regulations as the 
board may approve for timber in quantities of twenty-five thousand 
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(25,000) feet board measure, or less, when it is to be used for domestic 
purposes in the repair and development of the ranch or farm; provided, 
that not to exceed twenty-five thousand (25,000) feet board measure shall 
be granted in any one (1) year to any one (1) person; and provided, that 
the rates of charge for such permits shall be fixed by the state land board. 


History: En. Sec. 7, Ch. 179, L. 1925; 
amd. Sec. 1, Ch. 217, L. 1955. 


81-1408. (1830.8) Duties of state forester concerning lumber cutting— 
scaling. It shall be the duty of the state forester to supervise all the 
timber before it is cut, to secure the most complete utilization of all forest 
products consistent with the current lumbering practice. It shall be 
his duty to instruct and supervise the cruisers, forest wardens and scalers 
in the conduct of their work; and to fix and establish the standard prac- 
tice in timber sales administration. He shall require that each merchant- 
able log be scaled by the Seribner decimal C. log rule at the small end 
on the average diameter inside bark taken to the nearest inch, and that 
deduction be made for all apparent defect, or he shall fix and determine 
converting factors and units of measure for all forest products, which 
shall be as nearly as practical equivalent to the Scribner decimal C. log 
scale. Records of converting factors, units of measure and the scale of 
logs shall be kept as a permanent public record showing the date of 
scale or measurement, the designation of the scale and the name of the 
scaler. Where the volume of timber involved is not in excess of one 
million (1,000,000) board feet log scale, the state forester is authorized 
to designate each tree to be cut and make a tree scale measurement of 
all trees to be sold. 


History: En. Sec. 8, Ch. 179, L. 1925; Ch. 219, L. 1955; amd. Sec. 1, Ch. 145, L. 
amd. Sec. 1, Ch. 40, L. 1945; amd. Sec. 1, 1963. 


81-1409. (1830.9) Co-operation with owners and lessees. For the pur- 
pose of more adequately promoting and facilitating the co-operation, finan- 
cial and otherwise, between the state of Montana and all of the public and 
private agencies or individuals therein, the state board of forestry is hereby 
authorized to co-operate with owners or lessees of farm, range, forest, water- 
shed or other uncultivated lands in private and public ownership for the 
protection from fire of the cultivated agricultural crops or natural resources 
existing or growing thereon; and also in the conservation and perpetuation 
of such lands and resources, including the prevention of soil erosion and 
the regulation of stream flow. 


History: En. Sec. 9, Ch. 179, L. 1925; Collateral References 
amd. Sec. 1, Ch. 193, L. 1947. Woods and Forests€=5. 
98 C.J.S. Woods and Forests § 13. 


81-1410. (1830.10) Authority to receive moneys. The state treasurer 
is hereby authorized to receive moneys that may be appropriated or 
allotted for the purposes named in section 81-1409, by the state, counties, 
municipalities, the United States government or any department thereof, 
or other organization or individual. 


History: En. Sec. 10, Ch. 179, L. 1925; 
amd. Sec. 216, Ch. 147, L. 1963. 
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81-1411. (1831) Duties of state forester. The state forester shall, under 
the direction and control of the state board of land commissioners, do all 
the field work in the selection, location, examination, appraisement, and re- 
appraisement of state timberlands, whether now belonging to the state or 
hereafter granted to the state; he shall do all acts required of him to be per- 
formed by the said board, and under the direction of said board shall have 
gveneral charge of the timberlands of the state. He shall act as secretary of 
the forestry board. He shall, under the supervision of the state board of 
land commissioners, execute all matters pertaining to forestry within the 
jurisdiction of the state; have charge of all firewardens of the state and 
direct and aid them in their duties; direct the protection, improvement and 
condition of state forests; take such action as is authorized by law to pre- 
vent and extinguish forest, brush and grass fires; enforce the laws pertain- 
ing to forest and brushcover lands, and prosecute for any violation of such 
laws. He shall prepare annually a report to the governor on the progress 
and condition of the state forests, and recommend therein plans for im- 
proving the state system of forest protection, management, and replace- 
ment. He shall furnish notices, printing in large letters, calling attention to 
the danger from forest fires, and to the forest fire and trespass laws, and 
their penalties. Such notices shall be posted by the firewarden in con- 
spicuous places in the several counties of the state, and particularly in 
brush and forest-covered country, at frequent intervals along streams and 
lakes frequented by tourists, hunters, and fishermen, at established camping 
sites, and in every post office in the forested region. 


History: En. Sec. 10, Ch. 147, L. 1909; Collateral References 
amd. Sec. 2, Ch. 118, L. 1911; re-en. Sec. Woods and Forests¢>7. 
1831, R. C. M. 1921; amd. Sec. 1, Ch. 218, 98 O.J.S. Woods and Forests § 13. 
L. 1955. 


81-1412. (1833) Firewardens. The state forester shall appoint in such 
number and localities as he deems wise, public-spirited citizens to act as 
volunteer firewardens. Every sheriff, undersheriff, deputy sheriff, game 
warden [director], and deputy game warden [warden] shall be ex officio 
a firewarden, but shall not receive any additional compensation by reason 
of the duties hereby imposed, and they shall be deemed paid firewardens 
under the terms of this act. The supervisors and rangers of the federal 
forest lands within this state whenever they formally accept the duties and 
responsibilities of firewardens, may be appointed volunteer firewardens, 
and shall have all the powers given to firewardens by this act. The fire- 
wardens shall promptly report all fires to the state board of forestry, take 
immediate and active steps toward their extinguishment, report any viola- 
tion of forest laws, and assist in apprehending and convicting offenders. 


History: En. Sec. 11, Ch. 147, L. 1909; and game warden” was changed to “state 
re-en. Sec. 1833, R. C. M. 1921; amd. Sec. fish and game director” and “deputy state 
1, Ch. 147, L. 1955. fish and game warden” was changed to 


“state fish and game warden.” 
Compiler’s Note J ' 8 


The bracketed words were added by the References 
compiler since by Acts 1955, Ch. 37, Sec. Stocking v. Johnson Flying Service, 143 
1 (26-106.1) the name of the “state fish M 61, 387 P 2d 312. 


81-1413. (1834) Powers of firewardens. The state forester and all fire- 
wardens shall have the power of peace officers to make arrests without war- 
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rants for violations, in their presence, of any state or federal forest laws, 
and no firewarden shall be liable for civil action for trespass committed in 
the discharge of his duties. Any firewarden who has information which 
shows, with reasonable certainty, that any person has violated any provision 
of such forest laws, shall immediately take action against the offender, by 
making complaint before the proper magistrate, or by information to the 
proper county attorney, and shall obtain all possible evidence pertaining 
thereto. Failure on the part of any paid firewarden to comply with the 
duties prescribed in this act shall be a misdemeanor, and punishable by a 
fine of not less than twenty dollars nor more than one thousand dollars, 
or imprisonment in the county jail for not less than ten days nor more than 
twelve months, or by both such fine and imprisonment; and upon his con- 
viction, the district court wherein he is convicted shall forthwith declare 
his office vacant, and notify the proper appointing power thereof. 


History: En. Sec. 12, Ch. 147, L. 1909; 
re-en. Sec. 1834, R. C. M. 1921. 


81-1414. (1835) Additional powers of firewardens. All firewardens 
shall have authority to call upon any able-bodied citizen between the ages 
of eighteen and fifty years, resident in the vicinity, for assistance in putting 
out fires; and any such person who refuses to obey such summons, except 
for good and sufficient reason, is guilty of a misdemeanor, and upon con- 
viction shall be fined in a sum not less than fifteen nor more than fifty 
dollars, or imprisonment in the county jail not less than one nor more than 
thirty days, or both such fine and imprisonment; provided, that no citizen 
shall be called upon to fight fire a total of more than five days in one year. 

History: En. Sec. 13, Ch. 147, L. 1909; a forest fire and plaintiff could not show 


re-en. Sec. 1835, R. C. M. 1921. the lack of proper care under the circum- 
: stances, the cause failed under the doc- 
Negligence in Fighting Fire trine of “damnum absque injuria.” Stock- 


Where plaintiff’s property was damaged ing v. Johnson Flying Service, 143 M 61, 
by fire retardant dropped from defendant’s 387 P 2d 312. 
airplane which was hired to aid in fighting 


81-1415. (1836) Duties of firewardens and foresters. The state for- 
ester, assistant forester, and all firewardens (except volunteer wardens), 
under such rules and regulations as the state board of land commissioners 
may provide, shall protect the timber of the state, and especially the timber 
owned by the state, from destruction by fire, and for such purpose, in emer- 
gencies, may employ men and incur other expenses when necessary. 


History: En. Sec. 14, Ch. 147, L. 1909; 
re-en. Sec. 1836, R. C. M. 1921; amd. Sec. 
1, Ch. 220, L. 1955. 


81-1416. (1839) Prosecutions. Whenever an arrest shall be made for 
any violation of the provisions of this act, or whenever any information of 
such violations shall be lodged with him, the county attorney of the county 
in which this act was committed must prosecute the offender or offenders, if 
in his judgment the facts warrant the same. If any county attorney shall 
fail to comply with the provisions of this section, he shall be guilty of a 
misdemeanor, and, upon conviction, shall be fined not less than one hun- 
dred dollars nor more than one thousand dollars; and upon his conviction, 
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the district court wherein he is convicted shall forthwith declare his office 
vacant, and notify the proper appointing power thereof. Actions against 
the county attorney shall be brought by the attorney general in the name 
of the state. The penalties of this section shall also apply to any magistrate, 
with proper authority, who refuses or neglects to cause the arrest and 
prosecution of any person or persons, when a complaint under oath of a 
violation of any of the provisions of this act has been lodged with him. 

History: En. Sec. 17, Ch. 147, L. 1909; 27 C.J.S. District and Prosecuting At- 
re-en. Sec. 1839, R. C. M. 1921. torneys §§ 6, 7, 9, 17. 

Collateral References 


District and Prosecuting Attorneys¢> 
rg Oo) ee 


CHAPTER 15 
PORTABLE SAWMILLS ON FOREST LAND—LICENSE AND REGULATION 


Section 81-1501. Portable sawmill license required. 
81-1502. Application for license—fee. 
81-1503. Issuance of license—term. 
81-1504. Revocation of license for violation of law. 
81-1505. Portable sawmill defined. 
81-1506. Penalty for violations. 


81-1501. (1839.1) Portable sawmill license required. That it shall be 
unlawful to operate a portable sawmill located upon forest lands within the 
state of Montana without first obtaining a license therefor from the state 
forester of the state of Montana. 

History: En. Sec. 1, Ch. 124, L. 1931. Collateral References 


Woods and Forests¢=8, 


BEI D Roo 98 C.J.S. Woods and Forests § 12. 


Refuse from mill not to be dumped into 
streams, sec. 26-339. 


81-1502. (1839.2) Application for license—fee. Whenever any person, 
firm or corporation desires to commence the operation of a portable saw- 
mill located or to be located upon forest lands within the state of Montana, 
such person, firm or corporation shall make application to the state fores- 
ter of the state of Montana in writing for a license to operate the portable 
sawmill. The application shall disclose to the state forester the name of 
the person, firm or corporation contemplating the operation of the saw- 
mill, the location thereof by section, township and range numbers, the 
rated capacity of the sawmill and the approximate amount of stumpage 
to be cut at the proposed setting and the approximate date desired for the 
commencement of the operation. The application shall be accompanied 
by the payment of a fee of two dollars ($2.00), which is fixed as the license 
fee for the operation of any portable sawmill, to be credited to the ear- 
marked revenue fund, co-operative forest management account. 


History. En. Sec. 2, Ch. 124, L. 1931; 
amd. Sec. 2, Ch. 248, L. 1965. 


81-1503. (1839.3) Issuance of license—term. Upon the receipt of such 
application and the payment of the fee herewith provided, the state forester 
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shall issue a license to the person, firm or corporation applying therefor, 

which said license shall be upon a form provided by the state forester and 

shall cover such period as said sawmill shall remain in continuous operation 

on a single setting or location, or until revocation by the state forester. 
History: En. Sec. 3, Ch. 124, L. 1931. 


81-1504. (1839.4) Revocation of license for violation of law. When- 
ever it shall appear that there is a violation of any law of the state of 
Montana enacted for the protection of the forest and forest lands of said 
state in connection with the operation of said portable sawmill or in the 
protection of the lands from which the timber sawed or to be sawed at said 
mill is cut, the state forester may in the exercise of his discretion revoke 
said license and thereby suspend the operation of such sawmill until the 
conditions constituting a violation of law shall have been remedied and 
removed. 

History: En. Sec. 4, Ch. 124, L. 1931. 


81-1505. (1839.5) Portable sawmill defined. For the purpose of this 
act a portable sawmill is defined to be any sawmill located upon forest 
lands within the state of Montana and having a rated capacity of less than 
five thousand feet per hour of operation. 

History: En. Sec. 5, Ch. 124, L. 1931. 


81-1506. (1839.6) Penalty for violations. Any person, firm or corpo- 
ration violating the provisions of this act shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined not less than twenty-five dollars 
($25.00) nor more than five hundred dollars ($500.00), which fines are to be 
credited to the general school funds of the state, and this act shall not be 
construed to in any manner affect the civil liability of any person in con- 
nection with the origin or spread of fire in the forest lands of the state of 
Montana. 


History: En. Sec. 6, Ch. 124, L. 1931. Collateral References 
Woods and Forests¢—11. 
98 C.J.S. Woods and Forests § 8. 


CHAPTER 16 


TIMBER SALES—GENERAL PROVISIONS 


Section 81-1601. Sale of timber—fees for brush disposal and timber stand improve- 
ment. 
81-1602. Additional penalty. 
81-1603. Board to defend suits. 
81-1604. State brand—penalty for violation. 


81-1601. (1872) Sale of timber—fees for brush disposal and timber 
stand improvement. The state board of land commissioners shall have 
the power to sell timber on state lands, at such price per thousand feet 
as in its judgment shall be for the best interest of the state, but not other- 
wise; but no such sale of live timber shall be made at a less price than 
three dollars ($3.00) per thousand feet for white pine, yellow pine and 
spruce and at a less price than one dollar and a half ($1.50) per thousand 
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feet for all other timber species. All timber sold or cut from state lands 
shall be cut and removed under such rules and regulations for the preser- 
vation of standing timber and the prevention of fires as the state board 
of land commissioners shall prescribe; in all cases the board must require 
the person cutting the timber to pile and burn or otherwise dispose of 
the brush and slashings in such manner as may be required. Before any 
sale shall be granted, the timber shall be estimated and appraised under 
the direction of the state forester, upon the request and subject to the 
approval of the state board of land commissioners, which estimates and 
appraisals shall show as nearly as may be the amount and values per 
thousand feet of all merchantable timber, together with a statement of 
the situation of the timber relative to risk from fires or damage of any 
kind, its distance from the nearest lake, stream or railroad, and its value 
and position as a protection to a watershed. 


The state board of land commissioners may set fees for brush disposal 
on state lands. The board may also establish a fee for timber stand im- 
provement on timber cut on state lands. Such fees shall be deposited in 
the earmarked revenue fund to the credit of the state forester. 

History: Ap. p. Sec. 3560, p. 193, L. References 
1897; re-en. Sec. 2213, Rev. C. 1907; amd. State vy. American Surety Co. of New 


Sec. 53, Ch. 147, L. 1909; amd. Sec. 4, Ch. York, 78 M 504, 515, 255 P 1063. 
118, L. 1911; amd. Sec. 1, Ch. 26, L. 


1919; re-en. Sec. 1872, R. C. M. 1921; amd. Collateral References 

Sec. 1, Ch. 132, L. 1933; amd. Sec. 219, Ch. Public Lands¢>16. 

147, L. 1963. 73 C.J.S. Public Lands § 17. 
NOTE.—See also sections 81-1404 to 81- 

1408. 


81-1602. (1879) Additional penalty. In addition to the penalties pro- 
vided for in this code against those committing trespass upon any of the 
lands owned or held in trust, or otherwise, by the state, the state board of 
land commissioners is hereby authorized and empowered, without legal 
process, to seize and take, or cause to be seized and taken, any and all 
lumber, wood, grass, or other property unlawfully severed from the said 
lands, whether the same has been removed from said lands or not, and may 
dispose of the same at either public or private sale, in such manner as will 
be most conducive to the interests of the state, and all moneys arising there- 
from, after deducting the reasonable and necessary expenses of such seizure 
and sale, shall be a part of the permanent fund to which such lands may 
belong. 


History: En. Sec. 7, p. 49, L. 1893; Collateral References 
re-en, Sec. 3566, Pol. C. 1895; re-en. Sec. Public Lands¢=14, 


L. 1909; re-en. Sec. 1879, R. C. M. 1921. 


References 


State v. American Surety Co. of New 
York, 78 M 504, 515, 255 P 1063. 


81-1603. (1880) Board to defend suits. For the purpose of determining 
the title to any property seized and taken under the provisions of this act, 
the state board of land commissioners is hereby authorized and empowered 
to defend, in the name of the state, any and all actions that may be brought 
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for that purpose, and to do and perform all things necessary to protect 
the interests of the state. 


History: En. Sec. 8, p. 49, L. 1893; References 
re-en. Sec. 3567, Pol. C. 1895; re-en. Sec. State v. American Surety Co. of New 
2220, Rev. C. 1907; re-en. Sec. 60, Ch. 147, York, 78 M 504, 515, 255 P 1063. 
L. 1909; re-en. Sec. 1880, R. C. M. 1921. 


81-1604. (1881) State brand—penalty for violation. The state forester, 
under the direction of the state board of land commissioners, shall select and 
designate a brand, which he shall place, or cause to be placed, upon all 
timber, logs, boards, or planks that may be seized, as provided for in this 
act. Any person or persons, or any officer or employee of any company, 
association, or corporation, who shall remove, sell, or dispose of any prop- 
erty mentioned in this act, after the same has been seized or marked with 
the state brand, or who shall erase, deface, cut, or destroy any mark upon 
any such property, shall, upon conviction, be imprisoned in the state 
prison for a term of not less than one year nor more than three years, 
and be subject to a fine of not less than five hundred dollars nor more 
than five thousand dollars. 


History: En. Sec. 9, p. 49, L. 1893; References 
re-en. Sec. 3568, Pol. C. 1895; re-en. Sec. State v. American Surety Co. of New 
2221, Rev. C. 1907; amd. Sec. 61, Ch. 147, York, 78 M 504, 515, 255 P 1063. 
L. 1909; amd. Sec. 9, Ch. 118, L. 1911; 
re-en. Sec. 1881, R. C. M. 1921. 


CHAPTER 17 
OIL AND GAS ON STATE LANDS—DISPOSAL OF 


Section 81-1701. State oil and gas leases—reservations—royalty—waste. 

81-1702. Area to be leased—limitations—term of leases—operating agreements. 

81-1702.1. Rentals—filing fee—contiguity. 

81-1702.2. Power to terminate lease—grounds. 

81-1702.3. Certain provisions inapplicable to future leases issued. 

81-1702.4. Biennial report to legislative assembly on oil and gas leases—contents. 

81-1703. Rentals—filing fee—contiguity of land leased—cancellation and re- 
newal of leases. 

81-1704. Royalty—time for payment—computation—minimum royalty. 

81-1705. Report of lessees. 

81-1706. Work required to hold lease—extension of time—modification of 
existing leases. 

81-1707. Rules and regulations—printing—distribution. 

81-1708. Amendment of existing leases. 

81-1709. Bond of lessees. 

81-1710. Conditions of lease—hearings concerning default. 

81-1711. Proceeding with diligence required upon completing productive well. 

81-1712. Disposition of royalties and other moneys. 

81-1713. Approval of federal act amending Enabling Act. 

81-1714. Correction of errors and refund of money erroneously paid. 

81-1715. Advertising for bids on re-lease of producing oil or gas land. 

81-1716. Assignments of leases. 

81-1717. Removal of property of lessee at end of term—agreement with new 
lessee concerning property. 

81-1718. Surrender of lease. 

81-1719. Provision for offset wells to be included in lease—reports of opera- 
tion, production and sale. 

81-1720. State officers not to be interested in leases, 

81-1721. Misconduct of officers in relation to oil or gas leases deemed felony. 

81-1722. False statements relating to oil and gas leases deemed felony. 
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81-1723. Effect of unconstitutionality of part of act. 

81-1724. Repealing clause. 

81-1725. Leasing of state lands for underground storage of natural gas author- 
ized—reservations to state—conditions. 

81-1726. Term of lease—renewal. 

81-1727. Rules and regulations. 

81-1728. Bond of lessees. 

81-1729. Cancellation and forfeiture of lease—notice—hearings. 

81-1730. Rentals—disposition of funds. 

81-1731. Termination and surrender of lease. 


81-1701. (1882.1) State oil and gas leases—reservations—royalty— 
waste. The state board of land commissioners is hereby authorized and 
empowered to lease in such manner as it may determine, not inconsistent 
with the Enabling Act and the constitution, any state lands to which 
the title has vested in the state and in which the oil and gas rights 
are not reserved by the United States, for prospecting and exploring 
for oil and gas, mining, drilling, developing and removing the same 
upon the terms and conditions herein prescribed, to any person, associa- 
tion, corporation, domestic or foreign, or municipality qualified under 
the constitution and the laws of the state of Montana. This power 
and authority to lease state lands for such purposes shall extend to and 
include all lands owned by the state under navigable lakes and streams, 
and shall also extend to and include all those state lands which have 
been sold but in which the oil and gas rights have been reserved by 
the state of Montana; but in such cases and in all cases where the lands 
are under lease for grazing, agriculture or similar purposes, care shall 
be taken in issuing the oil and gas leases to protect the rights of the 
purchaser or lessee. 

In every oil and gas lease granted pursuant to the terms hereof there 
shall be reserved unto the state of Montana the right to sell, lease, or 
otherwise dispose of the surface of the lands covered thereby, subject 
always to the rights and privileges granted unto the lessee under such oil 
and gas lease. 

Oil and gas leases issued under the provisions of this act shall all 
be subject to the conditions that the lessee in conducting his explora- 
tions and mining or drilling operations shall use all reasonable precautions 
to prevent waste of oil or gas developed in the land or the entrance of 
water through wells drilled by him to the oil or gas sands or oil or gas 
bearing strata to the destruction or injury of the oil or gas deposits. Viola- 
tions of any of these conditions shall constitute grounds for the forfeiture 
of the lease after hearing had thereon before the state board of land 
commissioners. 


History: En. Sec. 1, Ch. 108, L. 1927; Collateral References 
amd. Sec. 1, Ch. 90, L. 1943; amd. Sec. Mines and Minerals@=5. 
i; Ch. 261, L. 1947; amd. Sec. 6, Ch. 184, 58 CAS! Mines and Minerals § 129. 
L. 1961. 24 Am. Jur. 558, Gas and Oil, § 53. 
References 


Texas Pacific Coal & Oil Co. v. State, 125 
M 258, 234 P 2d 452, 454. 


81-1702. (1882.2) Area to be leased—limitations—term of leases—op- 
erating agreements. (1) No oil or gas lease issued on state lands shall 
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embrace more than six hundred forty (640) acres, except, however, that 
any section which as surveyed by the government of the United States 
contains more than six hundred forty (640) acres may be included under 
one lease. Any person, association, corporation, or municipality qualified 
to hold an oil or gas lease on state lands may receive from the state board 
of land commissioners or take through assignment, or succession, will, 
judgment, decree, or otherwise through the operation of law, more than 
one oil and gas lease to state lands, subject, however, to such regulations 
and limitations as the state board of land commissioners may prescribe. 


(2) All leases issued hereunder shall be granted for a primary term or 
period of ten (10) years, and as long thereafter as oil or gas in paying 
quantities shall be produced thereunder; provided, however, that all drill- 
ing, rental and other obligations are fully kept and performed by the 
lessee; and provided, further, that nothing herein contained shall be con- 
strued as amending or repealing sections 81-1703 or 81-1706. 

If oil or gas is not being produced from the leased premises at the 
expiration of the primary term of the lease but the owner of the lease is 
then engaged in drilling on said premises for oil or gas, then the lease 
shall continue in force so long as such drilling operations are being dili- 
gently prosecuted. If oil or gas shall be recovered from any such well 
drilled or being drilled at or after the expiration of the primary term of 
the lease, the lease shall continue in force so long as oil or gas in paying 
quantities shall be produced from the leased premises. 

(3) Owners of state oil and gas leases may enter into agreements with 
other persons, associations, firms and corporations for drilling and other 
operations on the state lands under their leases; but no such operating 
agreements shall in any way be binding upon the state until filed with the 
secretary of the state board of land commissioners and approved by the 
board; and no such drilling or operating agreement shall in any way affect 
the obligations of each individual leaseholder to the state. 

(4) Nothing contained herein or in prior related acts shall prevent 
or be so construed as to prevent the state board of land commissioners from 
entering into agreements for the pooling of acreage with others for unit 
operations for the production of oil or gas, or both, and the apportionment 
of oil or gas royalties, or both, on an acreage or other equitable basis, and 
from modifying existing leases and leases hereafter entered into with 
respect to delay rentals, delay drilling penalties and royalties in accordance 
with such pooling agreements and such unit plans of operation; provided, 
however, that such agreements shall not change the percentage of royalties 
to be paid to the state from the percentages as fixed in its leases. The board 
is further authorized to modify existing pooling and unit agreements so 
as to commit the state lands included therein for as long as the unitized 
substance or substances for which the state lands are committed is produced 
from any lands in the unit. 

(5) Oil or gas produced from any part of a unit in which state lands 
are included by virtue of a pooling agreement, shall be deemed to be pro- 
duced from the state lands therein, within the meaning of this act. 


History: En. Sec. 2, Ch. 108, L. 1927; lL. 1941; amd. Sec. 1, Ch. 91, L. 1943; amd. 
amd. Sec. 1, Ch. 193, L. 1931; amd. Sec. Sec. 1, Ch. 128, L. 1945; amd. Sec. 1, Ch. 
1, Ch. 171, L. 1933; amd. Sec. 1, Ch. 109, 122, L. 1953. 
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NOTE.—On March 31, 1953 the attor- 
ney general held that portions of Ch. 122, 
Laws 1953 are in violation of the consti- 
tution and Enabling Act. Opinions of 
Attorney General, Vol. 25, No. 18. 


Constitutionality 


The provisions of this section, author- 
izing pooling agreement covering private 
and state school lands, do not violate sec- 
tion 11 of the Enabling Act or section 2 
of article XVII of the constitution. Sec- 
tion 11 of the Enabling Act has applica- 
tion only where the land as a whole is 
sold, and not where merely an interest or 
estate therein is disposed of. Provision in 
lease as to free use of gas by lessee in 
development work was not a donation un- 
der section 1, article XVIII of the consti- 
tution. Toomey v. State Board of Land 
Commrs., 106 M 547, 550, 559, 81 P 2d 407. 

The 1953 amendment of this section is 
not inconsistent with federal law. State 
ex rel. Johnson v. State Board of Land 
Commrs., 348 U S 961, 99 L Ed 750, 75 S 
Ct 524, reversing and remanding State 
ex rel. Jones v. State Board of Land 
Commrs., 128 M 462, 279 P 2d 393, which 
had held that oil and gas leases issued 
under this section for a period of 20 years 
and “as long thereafter as oil and gas 
in paying quantities shall be produced” 
were not for a term of years and hence 
violative of section 11 of the Enabling 
Act. 


Inclusion of Entire Geologic Structure 
Not Required 


A pooling agreement, authorized by this 
section, is not required to inelude the en- 
tire geologic structure in such agreement. 
Toomey v. State Board of Land Commrs., 
106 M 547, 553, 81 P 2d 407. 


Natural Gas Is Ferae Naturae—No Own- 
ership in Situ 

The natural gas underlying state and 
other lands included in a proposed pooling 
agreement is considered ferae naturae and 
may be reduced to ownership by the party 
who captures it; it is highly fugitive in 
character, and a well drilled on either class 
of lands may drain the gas from that 
surrounding it; there is no actual owner- 
ship of gas in situ. Toomey v. State Board 
of Land Commrs., 106 M 547, 562, 81 P 2d 
407. 


Pooling Agreements May Embrace More 
Than 640 Acres 


While this section provides that no oil 
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or gas lease issued on state lands shall 
embrace more than 640 acres, in view of 
provisions in sections 81-1701 to 81-1724, 
it is apparent that the legislature realized 
that such a restriction is inconsistent with 
the principles of unit operation and there- 
fore excepted such unit agreements from 
the operation of the restriction as to acre- 
age. Toomey v. State Board of Land 
Commrs., 106 M 547, 552, 81 P 2d 407. 


Protection of Interest of State 


An arrangement, whereby the state will 
share in all the natural gas brought to the 
surface on a certain unified area in pro- 
portion to the acreage owned by the state 
in that area, fully protects the rights of 
the state in securing to it its full share of 
the gas underlying its lands. Toomey v. 
State Board of Land Commrs., 106 M 547, 
563, 81 P 2d 407. 


Purpose of Pooling Agreements 


The purpose of agreements for the pool- 
ing of acreage for unit operations for the 
production of oil or gas is to conserve the 
natural resources of an oil or gas area, to 
promote its development in an orderly and 
economical manner to meet market condi- 
tions, to avoid waste and to ensure a more 
equitable distribution of the proceeds of 
production. Toomey v. State Board of 
Land Commrs., 106 M 547, 550, 81 P 2d 
407. 


References 


Beck v. Norbeck Co., 116 M 345, 347, 151 
P 2d 1014; State ex rel. Strandberg v. 
State Board of Land Commrs., 131 M 65, 
307 P 2d 234, 235; Cranston v. Aronson, 
124 F Supp 453, 454. 


Collateral References 


Mines and Minerals¢=5. 
58 C.J.S. Mines and Minerals § 129. 


Right of mineral lessee to deposit top- 
soil, waste materials and the like upon 
lessor’s additional land not being mined. 
26 ALR 2d 1433. 


Construction and effect of provision in 
mineral lease excusing payment of mini- 
mum rent or royalty. 28 ALR 2d 1013. 

Validity of compulsory pooling or uniti- 
zation statute or ordinance requiring own- 
ers or lessees of oil and gas lands to 
develop their holdings as a single drilling 
unit and the like. 37 ALR 2d 434. 


Oil and gas as “minerals” within deed, 
lease or license. 37 ALR 2d 1440. 


81-1702.1. Rentals—filing fee—contiguity. The annual money rentals 
to be paid to the state for oil and gas leases hereafter made under the 
provisions chapter 17 of Title 81, Revised Codes of Montana, 1947, and 
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acts amendatory thereto, shall be one dollar ($1.00) for each acre of land 
leased, except that in addition to said sum of one dollar ($1.00) per acre, 
the rental for the first year of the lease shall also include any sum in excess 
of one dollar ($1.00) per acre offered and accepted for such first year’s 
rental; provided, however, that such rental shall in no ease be less than 
fifty dollars ($50.00) per annum. 


A filing fee of five dollars ($5.00) for each oil and gas lease issued and a 
fee in the same amount for each assignment shall be paid to the com- 
missioner of state lands and investments. Such filing fee and the first year’s 
rental, shall be paid before the issue of the lease. The rentals for each sub- 
sequent year of the lease shall be due and payable thirty (80) days before 
the beginning of such subsequent year, and upon failure to make such 
payment such lease shall terminate. 


The lands shall be leased in as compact bodies as the form and areas of 
the tracts held by the state and offered for lease will permit. No lease shall 
embrace noncontiguous subdivisions of lands unless such subdivisions shall 
be within an area comprising not more than one (1) square mile. 


In all cases where an oil and gas lease hereafter issued shall be sur- 
rendered for cancellation before its expiration, relinquished to the state, 
or canceled through proceedings on the part of the state, no new lease 
on the lands under such lease shall be issued within thirty (30) days from 
the date of cancellation or relinquishing. This restriction shall not apply 
however in cases of bona fide assignment. 

History: En. Sec. 1, Ch. 161, L. 1955. 


81-1702.2. Power to terminate lease—grounds. In each and every oil 
and gas lease hereafter granted by the state under this chapter, and acts 
amendatory thereto, there shall be reserved unto the state board of land 
commissioners full power and authority to declare termination of the lease 
at the end of the second year or any subsequent year of the primary 
term of the lease upon failure of lessee to either (a) commence the drilling 
of a well for oil and gas upon the leased premises or (b) pay a delay drilling 
penalty as follows: for the sixth year of such lease one dollar and twenty- 
five cents ($1.25) per acre per year, and for the remainder of the primary 
term of the lease such amount per acre per year as said board may, in its 
discretion, determine; notice of such determination shall be given to the 
lessee, and if the lessee shall apply for a hearing thereon within ten (10) 
days after receipt of such notice, the determination shall become final only 
after such hearing has been held; such annual delay drilling penalty to be 
paid each year in advance; provided that if a well for oil and gas is com- 
menced, the drilling of such well shall be prosecuted with due diligence 
and dispatch to such depth as is necessary to make a reasonable test for 
oil or gas; provided, further, that should the first well drilled be a dry 
hole, then, and in that event, if a second well is not commenced on the 
land covered by the lease on or before the next anniversary of the lease 
following the completion of said well said lease may be terminated by 
the state board of land commissioners unless the lessee, on or before such 
anniversary, shall resume the payments of penalties in the amounts 
hereinabove provided; and upon the resumption of the payment of such 
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delay drilling penalties and their continued payment, said lease shall 
continue in force during the primary term thereof, as though there had 
been no interruption in said delay drilling penalty payments. 


History: En. Sec. 2, Ch. 161, L. 1955; 
amd. Sec. 1, Ch. 251, L. 1965. 


81-1702.3. Certain provisions inapplicable to future leases issued. The 
provisions of section 81-1703 and 81-1706 shall not apply to leases hereafter 
issued. 

History: En. Sec. 3, Ch. 161, L. 1955. 


81-1702.4. Biennial report to legislative assembly on oil and gas leases 
—contents. Each biennium while this act is in effect, the commissioner of 
state lands shall report in writing to each legislative assembly, before the 
tenth legislative day, the status of all oil and gas leases on state lands as 
of the close of the preceding biennium. Such report shall, for each year of 
the biennium, include at least the following: 

(a) The total number of acres of state lands under oil and gas lease; 

(b) The total income for each year of the biennium from such leases, 
showing separately the average amounts per leased acre of bonuses, annual 
rentals, and nondrilling penalty payments, when applicable; 

(ec) The number of acres and total income under producing leases ; 

(d) The number of acres newly leased ; 

(e) The number of acres for which ie leases were 2a eene 

(f) The number of acres for which leases were dropped or terminated ; 

(g) The percentage of leases and of acres leased that were dropped 
or terminated after the first year of the lease term, after the second year 
of the lease term, and so continuing for each year of the lease term; and 

(h) Comparative figures in each of the foregoing categories for each 
year of the four preceding bienniums. 

History: En. Sec. 2, Ch. 251, L. 1965. 


81-1703. (1882.3) Rentals—filing fee—contiguity of land leased—can- 
cellation and renewal of leases. The minimum annual money rentals to be 
paid to the state for oil and gas leases under the provisions of this act 
shall be seventy-five cents (75c) for each acre of land leased; provided, 
however, that such rental shall in no ease be less than fifty dollars ($50.00) 
per annum. 

A filing fee of two dollars and fifty cents ($2.50) for each oil and gas 
lease issued and a fee in the same amount for each assignment shall be paid 
to the register of state lands. Such filing fee and the first year’s rental 
shall be paid before the issue of the lease. The rentals for each subsequent 
year of the lease shall be due and payable thirty (80) days before the begin- 
ning of such subsequent year. 

The lands shall be leased in as compact bodies as the form and areas 
of the tracts held by the state and offered for lease will permit. No lease 
shall embrace noncontiguous subdivisions of lands unless such subdivisions 
shall be within an area comprising not more than one square mile. 

In all cases where an oil and gas lease hereafter issued shall be sur- 
rendered for cancellation before its expiration, relinquished to the state, 
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or canceled through proceedings on the part of the state, no new lease on 
the lands under such lease shall be issued within thirty (80) days from the 
date of cancellation or relinquishment. This restriction shall not apply 


however in case of bona fide assignment. 


History: En. Sec. 3, Ch. 108, L. 1927. 


Compiler’s Note 

By section 3 of chapter 161, Laws 1955 
(81-1702.3) the provisions of this section 
and section 81-1706 do not apply to leases 
issued after the effective date of chapter 
161, Laws 1955, which is March 3, 1955. 


Rental 


for a bid of 75 cents per acre or for a 
bid of $420 per acre the character of the 
transaction remains the same and cash 
consideration paid in advance for one 
year’s rent is nevertheless rental money. 
State ex rel. Dickgraber v. Sheridan, 126 
M 447, 254 P 2d 390, 393. (See, however, 
dissenting opinions of Justices Anderson 
and Angstman in 126 M 447, 254 P 2d 390 


on pages 397 and 403 respectively.) 
Whether the bidder acquires his lease 


81-1704 (1882.4) Royalty — time for payment — computation — mini- 
mum royalty. In every oil and gas lease granted by the state under this 
chapter, and acts amendatory thereto, there shall be reserved to the state 
as consideration therefor, in addition to the rentals as hereinbefore pro- 
vided, a royalty in all oil and gas produced and saved from all lands covered 
thereby, and not used for light, fuel, and operation purposes on the leased 
premises, which shall be equivalent to the full market value, as ascertained 
by the state board of land commissioners at the date of such lease, of the 
estate or interest of the state in the lands and oil and gas deposits disposed 
of under such lease; provided that such royalty reservation shall be twelve 
and one-half per centum (12144%) on gas, and twelve and one-half per cen- 
tum (1214%) on that portion of the average production of oil or casing-head 
gasoline for each producing well not exceeding three thousand (38,000) 
barrels for the calendar month; provided, further, that the royalty on gas, 
including casing-head gas and all gaseous substances, while the same is not 
sold or used off the premises shall be at the rate of two hundred dollars 
($200.00) per well each year or the amount of the annual rental provided in 
said lease, in lieu of such per well rate, whichever is the greater, payable on 
or before the annual anniversary date of the lease, and as long as such 
leased lands contain a well capable of such production and such payment is 
made the lease shall be considered as a producing lease under the lease 
terms. Such lease shall provide for the rendering of payment of such roy- 
alty on all oil and gas produced and saved and sold or used off the premises 
in the following manner and upon the following terms: 


The lessee shall pay to the state, in cash, for all oil and gas royalty 
reserved, the posted field price existing on the day such oil or gas is run 
into any pipeline or storage tank to the credit of the lessee, plus any bonus 
actually paid, or agreed to be paid, to the lessee, for such oil or gas; or, 
at the option of the state, exercised in writing by the state board of land 
commissioners not oftener than every thirty (80) days, the lessee shall 
deliver the state’s royalty oil or gas free of cost or deductions, into the 
pipeline to which the wells of the lessee may be connected or into any 
storage designated by the state and connected with such wells. 

History: En. Sec. 4, Ch. 108, L. 1927; Constitutionality 


amd. Sec. 1, Ch. 61, L. 1951; amd. Sec. This section is not unconstitutional on 
1, Ch. 103, L. 1965. the grounds that it does not obtain the 
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full market value of the estate or interest 
disposed of as required by the constitu- 
tion. State ex rel. Strandberg v. State 
Board of Land Commrs., 131 M 65, 307 
P 2d 234. (Dissenting opinion, 131 M 65, 
307 P 2d 234, 238.) 

Under the constitution it is the legis- 
lature and not the land board that must 
fix the rules governing the sale and leas- 
ing of state land, and the method of ar- 
riving at the market value thereof. State 
ex rel. Strandberg v. State Board of Land 
Commrs., 131 M 65, 307 P 2d 234, 236. 
(Dissenting opinion, 131 M 65, 307 P 2d 
234, 238.) 


Bonus 


The term “bonus” used in this section 
does not include that part of the bid for 
the lease which is over the minimum of 75 
cents per acre as established in section 
81-1703. Hence, the amount bid over the 
75 cents minimum is rental and placed in 
the common school interest and income 
fund to be apportioned and distributed an- 
nually to the several school districts as 
provided in section 5, article XI of the 
constitution. State ex rel. Dickgraber v. 
Sheridan, 126 M 447, 254 P 2d 390. (See, 
however, dissenting opinions of Justices 
Anderson and Angstman in 126 M 447, 254 
P 2d 390 on pages 397 and 403 respec- 
tively.) 


Royalty Rate 


When oil lands are leased on a royalty 
basis and a cash bonus, the bonus consti- 
tutes rental for an estate or interest in the 
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(1882.5) Report of lessees. 


LANDS 


land and the legislature in leasing oil 
lands is under obligation to obtain the full 
market value of the estate or interest dis- 
posed of on a rental basis, as well as for 
the sale of the land itself. State ex rel. 
Strandberg v. State Board of Land 
Commrs., 131 M 65, 307 P 2d 2384, 237. 
(Dissenting opinion, 131 M 65, 307 P 2d 
234, 238.) 

Where in the leasing of lands for oil 
and gas, there was a bid carrying a royal- 
ty of 1624% with a bonus of $39,040 and 
another bid carrying a royalty of 124%4% 
with a bonus of $68,000, the board of land 
commissioners was not authorized to ac- 
cept the bid carrying the royalty of 1624% 
since the legislature has the responsibility 
of determining the method of arriving at 
the market value of leases, and by this 
section the legislature has determined that 
the royalty basis shall be 124%4%. In the 
instant case it is impossible to determine 
whether the bid carrying the higher royal- 
ty but lesser bonus to be better than the 
bid carrying the 1244% royalty but a 
higher bonus, in advance of drilling. State 
ex rel. Strandberg v. State Board of Land 
Commrs., 131 M 65, 307 P 2d 234, 236. 
(Dissenting opinion, 131 M 65, 307 P 2d 
234, 238.) 


Collateral References 


Mines and Minerals¢=5. 
58 C.J.S. Mines and Minerals § 129. 


Construction and effect of provision in 


mineral lease excusing payment of mini- 
mum rent or royalty. 28 ALR 2d 1013. 


On or before the last day of 


each month every holder of a producing oil or gas lease shall make a 
report to the commissioner of state lands for the preceding calendar 
month, which report shall be in such form as the state board of land com- 
missioners may prescribe. Such report shall show the amount of oil or 
gas produced and saved during such preceding month, the price obtained, 
the total amount of all sales, and such additional information as may be 
required and shall be signed by the lessee or some responsible person 
having knowledge thereof, and shall be accompanied by payment of the 
amount due the state as royalty for the month covered by the report, 
unless the state’s royalty is being or has been paid direct by the purchaser 
thereof, provided, that where the amount of royalty due from any lease 
is determined by the state board of land commissioners to be so small as 
to make it uneconomical to collect monthly, the board may authorize royalty 
payments to be made semiannually. 


History: En. Sec. 5, Ch. 108, L. 1927; 
amd. Sec. 2, Ch. 122, L. 1953; amd. Sec. 1, 
Ch. 171, L. 1963. 


81-1706. (1882.6) Work required to hold lease—extension of time— 
modification of existing leases. In each and every oil and gas lease granted 
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by the state there shall be reserved unto the state board of land commis- 
sioners full power and authority to declare termination of the same upon 
failure of the lessee to drill at least one well upon the leased premises not 
less than six (6) inches in diameter to the depth of at least one thousand 
(1,000) feet, unless oil or gas in commercial quantity and of commercial 
quality shall be encountered at a shallower depth within two years after the 
date of the lease; provided further, that if oil or gas in commercial quan- 
tities is not found at the depth of one thousand (1,000) feet or less, then 
in that event the lessee shall continue drilling with diligence to such depth 
as may be necessary to make reasonable test for oil or gas. The board 
may, in its discretion, upon satisfactory showing by the lessee, extend the 
time for the commencement or completion of such drilling obligation from 
year to year, not exceeding ten (10) years from and after the date of the 
lease, upon such terms and considerations as the board may determine, and 
upon the payment to the commissioner of state lands and investments of 
such penalty, if any, as the board in its discretion may determine, for 
each year beginning with the third year, payable each year in advance. 

Upon proper application and showing, the state board of land commis- 
Sioners may in its discretion modify any existing oil and gas lease hereto- 
fore issued under the provisions of chapter 108, Laws of 1927 (sections 
81-1701 to 81-1724), so as to conform with the provisions of this act. Any 
such modification when granted by the board shall be made in writing. 


History: En. Sec. 6, Ch. 108, L. 1927; (81-1702.3) the provisions of this section 


amd. Sec. 2, Ch. 171, L. 1933. and section 81-1703 do not apply to leases 
tg. issued after the effective date of chapter 
Compiler’s Note 161, Laws 1955, which is March 3, 1955. 


By section 3 of chapter 161, Laws 1955 


81-1707. (1882.7) Rules and regulations—printing—distribution. The 
board shall have the power and authority to prescribe such rules and 
regulations and to do and perform all acts and things not inconsistent 
with the Enabling Act, the constitution, and the statutes of this state 
as it may deem necessary and proper relating to the leasing of state 
lands for oil and gas exploration and development. The board shall formu- 
late rules and regulations, not inconsistent with law, governing the leasing 
of state lands for oil and gas exploration and development which shall 
be compiled and printed periodically. Copies of the rules and regula- 
tions and notices of changes therein shall be made available to any 
person desiring a copy thereof at a reasonable cost to be fixed by a rule 
of the board. 


History: En. Sec. 7, Ch. 108, L. 1927; 106 M 547, 558, 81 P 2d 407; State ex 
amd. Sec. 1, Ch. 144, L. 1961. rel. Handel Oil Co. v. State, 118 M 465, 


167 P 2d 844, 846. 
References 


Toomey v. State Board of Land Commrs., 


81-1708. (1882.8) Amendment of existing leases. The owner or owners 
of any existing state oil and gas lease shall have the right to exchange it 
for an amended lease containing the same provisions as to the term of said 
lease as are then provided by law for state oil and gas leases, upon filing 
a written application therefor, and upon payment of a sum which is the 
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full market value of the exchange, as determined by the state board of 
land commissioners; but which amended lease shall be subject to all other 
provisions, including rents and royalties, contained in the original lease; 
and shall bear the same commencement date as the original lease. 


History: En. Sec. 8, Ch. 108, L. 1927; 
amd. Sec. 3, Ch. 122, L. 1953. 


81-1709. (1882.9) Bond of lessees. The state board of land commis- 
sioners shall require lessees of oil and gas leases and assigns thereof to 
furnish bonds to the state in form and substance prescribed by law or by 
regulations of the board and in amount, or amounts, adequate to indem- 
nify the state against loss, damage or detriment by reason of failure of 
the lessee to fully discharge the obligations contained in any lease or as- 
signment thereof, including the payment of any money penalties fixed by 
the board; provided, that no bond in excess of twenty thousand dollars 
($20,000.00) shall be required under any one lease for any one year; and 
provided further that any lessee of oil and gas leases or any assignee of 
such leases, may, at his discretion, furnish one bond in a sum to be fixed 
by the board not to exceed fifty thousand dollars ($50,000.00) covering 
all leases in which any interest is acquired, in which event separate bonds 
relating to individual leases or interests therein shall not be required. 


History: En. Sec. 9, Ch. 108, L. 1927; 
amd. Sec. 1, Ch. 186, I. 1957. 


81-1710. (1882.10) Conditions of lease—hearings concerning default. 
All oil and gas leases granted by the state pursuant to the terms of this 
act shall provide for forfeiture and cancellation thereof upon failure of the 
lessee to fully discharge the obligations provided therein, after written 
notice from the state and reasonable time allowed to the lessee for perform- 
ance of any undertaking or obligation specified in such notice concerning 
which the lessee is in default. The state board of land commissioners is 
hereby granted full power and authority to order and hold hearings on any 
matter or question involving oil and gas leases, under such rules and regula- 
tions as it may adopt; and any lessee, upon application therefor, shall be 
granted a hearing on any notice or demand of the said board before any 
lease is declared forfeited or canceled by the board. 

History: En. Sec. 10, Ch. 108, L. 1927. 


81-1711. (1882.11) Proceeding with diligence required upon completing 
productive well. The lessee shall be required, upon completing a commer- 
cially productive oil or gas well upon the leased premises, to proceed with 
reasonable diligence to drill such additional wells to the depth of the forma- 
tion found commercially productive or to such depth as may be necessary to 
economically test, develop and operate the deposits discovered. No lessee 
shall, however, be required to drill to completion more than one well under 
any one lease during any one calendar year, or a total number of wells 
under any one lease in excess of the total number of forty (40) acre 
subdivisions of land held under such lease; and, as to lands found valuable 
for gas production only, the drilling obligation of the lessee shall be con- 
fined to a total number of wells equal to the total number of tracts 


280 


OIL AND GAS 81-1713 
comprising one hundred and sixty (160) acres of land included in the 
lease; except, as the drilling of offset oil or gas wells necessary to protect 
the leased premises and deposits from loss or depletion due to wells drilled 
on contiguous lands shall require greater diligence in drilling and a greater 
number of wells to be drilled; provided, that the performance of said 
well drilling operations may be suspended only by and with the consent of 
the state board of land commissioners during the time oil or gas pre- 
viously discovered cannot be marketed at a profit or for other good cause 
shown. 
History: En. Sec. 11, Ch. 108, L. 1927. 


81-1712. (1882.12) Disposition of royalties and other moneys. All fees, 
rentals, penalties, royalties and bonuses collected for or under such leases 
shall be paid to the register of state lands and by him credited as follows: 
All fees and penalties shall be credited to the state general fund; all rentals 
shall be credited to the income fund of the grant to which the lands 
under each lease belong; all moneys collected as royalties and bonuses 
shall be credited to the permanent fund arising from the grant to which 
the land under each particular lease belongs and become and forever 
remain an inseparable and inviolable part thereof; provided, however, that 
all royalties and bonuses collected from the lands forming part of the 
capitol building grant shall be available as income the same as all other 
receipts from such lands; and provided further that all moneys received 
as rentals, royalties and bonuses for or under leases on lands owned by 
the state of Montana and not held in trust for the public schools of the 
state or for any state institution shall be credited, one-half to the state 
general fund and one-half to the state permanent revenue fund as defined 
by article X XI of the constitution. 


History: En. Sec. 12, Ch. 108, L. 1927. 


Royalties and Bonuses 


The “royalties and bonuses” mentioned 
in this section are the same royalties and 
the same bonuses theretofore mentioned in 
section 81-1704 and such royalty and such 
bonus become available only as and when 
the oil is produced and after “such oil 
* * * ig run into any pipeline or storage 
tank to the credit of the lessee.” Thus the 
amount bid per acre for a lease, in excess 
of the minimum of 75 cents per acre, is not 
such a bonus but is part of the rental and 
is placed in the common school interest 


and income fund to be apportioned and 
distributed annually to the several school 
districts as provided in section 5, article 
XI of the constitution. State ex rel. Dick- 
graber v. Sheridan, 126 M 447, 254 P 2d 
390. (See, however, dissenting opinions of 
Justices Anderson and Angstman in 126 M 
447, 254 P 2d 390 on pages 397 and 403 
respectively.) 


Collateral References 
Mines and Minerals@—5; States¢—126, 
127. 
58 C.J.S. Mines and Minerals § 129; 81 
C.J.S. States § 158. 


81-1713. (1882.13) Approval of federal act amending Enabling Act. 


The state of Montana, for the purpose of enabling it to take advantage of 
the powers to it granted by the United States, mentioned in an act of the 
67th Congress, No. 48, entitled: “An act to amend an act approved February 
22, 1889, entitled: ‘An Act to provide for the division of Dakota into two 
states and to enable the people of North Dakota, South Dakota, Montana 
and Washington to form constitutions and state governments and to be 
admitted into the Union on an equal footing with the original states, and 
to make donations of public lands to such State,’” approved August 11th, 
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1921, hereby accepts said powers as of said date of approval of said amend- 


atory act. 
‘History: En. Sec. 13, Ch. 108, L. 1927. 


Compiler’s Note 


Public Law No. 48, referred to in this 
section, is not compiled in the United 
States Code. 


References 

Texas Pacific Coal & Oil Co. v. State, 
125 M 258, 234 P 2d 452, 454. 

Collateral References 

States€—9. 


81 C.J.S. States § 22. 


81-1714. (1882.14) Correction of errors and refund of money errone- 
ously paid. The state board of land commissioners is hereby authorized to 
correct errors of any kind in leases, conveyances or other instruments in 
writing issued pursuant to the terms hereof and to cause any and all 
moneys erroneously paid to the state under oil and gas leases, applications 
therefor, or lands and the products thereof covered thereby, to be refunded 
to the person or persons entitled thereto from the proper fund. 


History: En. Sec. 14, Ch. 108, L. 1927. 


81-1715. (1882.15) Advertising for bids on re-lease of producing oil 
or gas land. In the case of all leases issued under the provisions in force 
prior to the effective date of section 1 of chapter 122, Laws of 1958, where 
oil or gas is being produced, the state board of land commissioners shall 
at the expiration thereof, or termination for any cause, advertise the 
land held thereunder for re-leasing and lease the same to the highest 
responsible bidder therefor at public auction on the terms then existing 
for such leasing; provided, however, that any person, association, firm or 
corporation who held such lease at the expiration thereof shall have the 
privilege of re-leasing the same at such highest responsible bid offered 
therefor upon such terms and conditions as may be prescribed by the 
state board or the legislative assembly. 


In the case of all leases issued under the provisions in force prior to 
the effective date of section 1 of chapter 122, Laws of 1953, where oil or 
gas is not being produced, the board may at the expiration thereof, or 
termination for any cause, advertise the land held thereunder for re- 
leasing and lease the same to the highest responsible bidder therefor at 
public auction, if in the judgment of the board such advertising and public 
auction will result in leasing of the land on terms advantageous to the 
state. 


History: En. Sec. 15, Ch. 108, L. 1927; 
amd. Sec. 3, Ch. 171, L. 1933; amd. Sec. 1, 
Ch. 104, L. 1965. 


Compiler’s Note 


Section 1 of chapter 122, Laws of 1953, 
referred to in this section, amended sece- 
tion 81-1702, and the effective date thereof 
was February 28, 1953. 


Preferential Right of Prior Lessee to 
Renew 


Since this section giving original lessee 
of mineral interest in state land preferen- 
tial right to renew does not say when 


prior lessee shall exercise his right of 
preference, matter of fixing the time is 
left open for action by the state board of 
land commissioners. State ex rel. Handel 
Oil Co. v. State, 118 M 465, 167 P 2d 844, 
846. 

Prior lessee of state oil lands lost its 
preferential right under statute to renewal 
of lease, where lessee’s representatives who 
were present at bidding on land declined 
to make any decision as to whether lessee 
would match highest bid for lease though 
offered an opportunity to do so, and prior 
lessee made no effort to renew it until he 
presented to board of land commissioners 
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a personal check in amount of bid of high- References 


est bidder at board’s meeting eight days State ex rel. Dickgraber v. Sheridan, 126 
later when board accepted highest bidder’s yy 447, 254 P 2a 390, 396; State ex rel. 
bid. State ex rel. Handel Oil Co. v. State, Strandberg v. State Boatdiviom saad 


118 M 465, 167 P 2d 844, 846. Commrs., 131 M 65, 307 P 2d 234, 235. 


81-1716. (1882.16) Assignments of leases. The assignment of any oil 
and gas lease issued under the provisions of this act, either in whole or as to 
subdivisions of land embracing not less than forty acres covered thereby, 
made to an assignee qualified as provided herein, shall be permitted. Such 
assignment shall not, however, be binding upon the state until filed in the 
office of the register of state lands accompanied by the required fees and 
bond, together with such proof of qualifications as may be required by the 
state board of land commissioners, and approved by said board or its lawful 
representative ; provided, that the approval of any such assignment so filed 
and supported shall not be withheld in any case where the rights or inter- 
est of the state in the property assigned will not in the judgment of the 
board be prejudiced thereby, and the decision of the board in all cases to 
be subject to appeal upon proper court proceedings. All other assign- 
ments of oil and gas leases issued under the provisions of this act or 
interests therein shall be subject to approval by the state board of land 
commissioners and shall be binding upon the state in the discretion of 
said board. 

History: En. Sec. 16, Ch. 108, L. 1927. 


81-1717. (1882.17) Removal of property of lessee at end of term—agree- 
ment with new lessee concerning property. (1) Upon the termination for 
any cause, of any lease issued pursuant to this act, the former lessee shall 
have six (6) months after the date of said termination within which to re- 
move all machinery, fixtures, improvements, buildings and equipment be- 
longing to him, upon said premises, except casing in the wells and other 
equipment or apparatus necessary for the preservation of any oil or gas well 
or wells; provided, however, that as to such casing, equipment and ap- 
paratus, any succeeding lessee, or in the event there be no succeeding lessee, 
the state of Montana, wishing to have such property left upon the premises, 
shall pay the reasonable value thereof, in cash, to the former lessee, but if 
the succeeding lessee or the state of Montana acting through its board of 
state land commissioners, is unable to agree with the former lessee upon the 
reasonable cash value of such casing, equipment and apparatus, then the 
succeeding lessee or the state of Montana, as the case may be, shall pay 
in cash, to the former lessee therefor, such sum as may be fixed as a reason- 
able price by a board of three appraisers, one of whom shall be chosen by 
the successful bidder, one by the former lessee and the third by the two 
so chosen, and whose appraisal shall be reported to the respective parties 
in writing, and thereupon be final and conclusive. 

(2) The former lessee may remain in possession and manage the land 
and property formerly covered by his lease until the value of said casing, 
equipment and apparatus which such succeeding lessee or the state of Mon- 
tana itself, desire to have left upon said premises, is fixed, in the manner 
hereinbefore provided, and shall have been paid to him, in cash, and during 
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such time as such former lessee remains in such possession, he shall be en- 
titled to retain the same share of the products of the premises as inured to 
him during the term of his lease. Should the state of Montana or other 
bidder, not desire any of lessee’s property, as provided in this paragraph, 
the lessee shall properly plug all wells and remove all of said property from 
said lands. 

History: En. Sec. 17, Ch. 108, L. 1927. 


81-1718. (1882.18) Surrender of lease. The lessee under any oil and 
gas lease granted by the state shall have the right at the termination of any 
rental year by giving to the register of state lands 30 days’ previous notice 
in writing, of such intended surrender, to surrender and relinquish such 
lease to the state in whole or as to any legal subdivision of the lands 
covered thereby and be thereupon discharged from any obligation not 
theretofore accrued as to lands so surrendered and relinquished, without 
prejudice to the continuance of the lease as to lands not surrendered or 
relinquished. Any lessee holding any oil and gas lease or leases issued 
prior to the passage of this act shall have the right to surrender any such 
lease and to accompany any such surrender with an application for a new 
lease or leases upon all or any portion of the land so surrendered; and, 
thereupon such application shall have preference over all other applica- 
tions submitted for the same lands and a lease or leases upon the lands 
deseribed in such application shall, subject to the terms of this act, be 
forthwith granted to such former lessee, upon compliance by the lessee 
with the requirements hereof and the regulations promulgated by the state 
board of land commissioners. 

History: En. Sec. 18, Ch. 108, L. 1927. 


81-1719. (1882.19) Provision for offset wells to be included in lease— 
reports of operation, production and sale. Oil and gas leases granted by the 
state shall contain suitable provisions imposing upon all lessees the obliga- 
tion to drill offset wells wherever and whenever necessary to prevent waste 
and damage to the property of the state; also to make such report of opera- 
tion, production and sales, as well as payments due the state, in the manner, 
at the time and to such representative of the state as may be required by 
the state board of land commissioners. 

History: En. Sec. 19, Ch. 108, L. 1927. 


81-1720. (1882.20) State officers not to be interested in leases. It shall 
be unlawful for any member of the state board of land commissioners, for 
any of the officers or employees of the department of state lands and invest- 
ments, and for any officer or employee of any other department or office 
of government of the state of Montana which is required to inspect or 
examine oil or gas wells or otherwise, to gather field information in regard 
to prospecting for oil and gas or the production thereof, hereafter to lease 
or to become interested in any manner in any oil or gas lease on state lands. 


History: En. Sec. 20, Ch. 108, L. 1927; 
amd. Sec. 4, Ch. 171, L. 1933. 


81-1721. (1882.21) Misconduct of officers in relation to oil or gas leases 
deemed felony. Any officer, employee or representative of the state of 


284 


OIL AND GAS 81-1725 


Montana, who directly or indirectly accepts any money or any other valu- 
able thing, except his regular and lawful compensation, for performing, or 
not performing an official act under the provisions of this act, or for modify- 
ing the performance thereof, shall be guilty of a felony. Any officer, em- 
ployee, or representative of the state who knowingly and willfully makes 
any false classification or appraisal of any state land or interest of the state 
therein, or of any oil and gas deposits in which the state is interested, or 
who knowingly and willfully makes any false report of any such classifica- 
tion or appraisal, shall be guilty of a felony. 
History: En. Sec. 21, Ch. 108, L. 1927. Collateral References 


Bribery€=1 (1); States@81. 
11 C.J.S. Bribery §§ 1, 2; 81 C.J.S. States 
§ 85. 


81-1722. (1882.22) False statements relating to oil and gas leases 
deemed felony. Any person who shall knowingly make and file in any de- 
partment, bureau or office of the state of Montana any application, state- 
ment, or report in writing required by regulation promulgated pursuant to 
the provisions of this act containing any false statement of a material fact, 
shall be guilty of a felony. 

History: En. Sec. 22, Ch. 108, L. 1927. Collateral References 


Fraud¢68. 
37 C.J.S. Fraud § 154. 


81-1723. (1882.23) Effect of unconstitutionality of part of act. If any 
subdivision, section or part of section of this act shall be found to be uncon- 
stitutional, such finding of unconstitutionality shall not affect the re- 
mainder of this act, but such remainder shall be in full force and effect 
and shall be carried out and the state board of land commissioners is hereby 
specifically charged with the duty of exercising to their full extent the 
general grant of powers given to it by the constitution of the state in 
order to accomplish that purpose. 

History: En. Sec. 23, Ch. 108, L. 1927. Collateral References 


StatutesC64 (2). 
82 C.J.S. Statutes § 97. 


81-1724. (1882.24) Repealing clause. All acts and parts of acts in con- 
flict with any of the provisions of this act are hereby repealed. Provided, 
however, that nothing herein contained shall be construed to repeal any of 
the provisions of sections 60-101 through 60-104, or to derogate any of the 
powers therein granted to, or the duties therein prescribed for, the board of 
railroad commissioners of the state of Montana. 


History: En. Sec. 24, Ch. 108, L. 1927. Collateral References 
; Statutes€=157. 
pouipions Note 82 C.J.S. Statutes § 285. 


Sections 60-101 through 60-104, referred 
to in this section, were repealed by Sec. 24, 
Ch. 238, Laws 1953. 


81-1725. Leasing of state lands for underground storage of natural gas 
authorized—reservations to state—conditions. (1) The state board of 
land commissioners is hereby authorized and empowered to lease in such 
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manner and upon such terms as it may determine, not inconsistent with the 
Enabling Act and the constitution, state lands to which the title has vested 
in the state, subject to existing rights, for use for the underground storage 
of natural gas upon the terms and conditions herein prescribed, to any 
natural gas public utility authorized to do business in this state and engaged 
in the business of transporting or distributing natural gas by means of 
pipelines into, within or through this state for ultimate public use. State 
lands which may be leased shall include lands in which the deposit of native 
gas shall have been depleted, provided the lessee pays to the state the 
amount specified by the state board of land commissioners for the native 
gas then remaining in the lands to be leased. 


(2) In every lease granted pursuant to the terms hereof there shall be 
reserved unto the state of Montana the right to sell, lease, or otherwise dis- 
pose of the lands covered thereby, subject always to the rights and privi- 
leges granted unto the lessee under a lease provided for by this act. 


(3) Leases issued under the provisions of this act shall all be subject 
to the conditions that the lessee in conducting the underground storage of 
natural gas shall use all reasonable precautions to prevent waste of oil or 
gas developed in the land or the entrance of water through wells drilled 
to store natural gas to the oil or gas sands or oil or gas bearing strata to the 
destruction or injury of oil or gas deposits. Violations of any of these 
eonditions shall constitute grounds for the forfeiture of the lease after 
hearing had thereon before the state board of land commissioners. 


History: En. Sec. 1, Ch. 213, L. 1955. rel. Hughes v. State Board of Land 


C "s.. 187 M 510, 353 P 2 1 i 
Constitutionality PETES , 80 d 331, 335 


This statute is constitutional. State ex 


81-1726. Term of lease—renewal. All leases issued hereunder may be 
granted for a period of not exceeding twenty (20) years, provided, however, 
the lessee shall have a preferential right to renew such lease for an addi- 
tional period of not exceeding twenty (20) years subject to such terms and 
conditions as the state board of land commissioners may impose. 

History: En. Sec. 2, Ch. 213, I. 1955. 


81-1727. Rules and regulations. The state board of land commissioners 
shall have the power and authority to prescribe such rules and regulations 
and to do and perform all acts and things not inconsistent with the Enabling 
Act, the constitution, and the statutes of this state as it may deem neces- 
sary and proper relating to the leasing of state lands for the underground 
storage of natural gas and the sale of the gas remaining in state lands in a 
gas field wherein native gas deposits have been depleted. 


History: En. Sec. 3, Ch. 213, L. 1955. 


81-1728. Bond of lessees. The state board of land commissioners shall 
require lessees, to furnish bond to the state in sum and substance prescribed 
by law or by regulations of the board and in amount, or amounts adequate 
to indemnify the state against loss, damage or detriment by reason of 
failure of the lessee to fully discharge the obligations contained in any 
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lease, provided, that no bond in excess of twenty thousand dollars ($20,- 
000.00) shall be required under any one lease. 
History: En. Sec. 4, Ch. 213, L. 1955. 


81-1729. Cancellation and forfeiture of lease—notice—hearings. All 
leases granted by the state pursuant to the terms of this act shall provide 
for forfeiture and cancellation thereof upon failure of the lessee to fully 
discharge the obligations provided therein, after written notice from the 
State and reasonable time allowed to the lessee for performance of any 
undertaking or obligation specified in such notice concerning which the 
lessee is in default. The state board of land commissioners is hereby granted 
full power and authority to order and hold hearings on any matter or 
question involving leases issued under the provisions of this act, under 
such rules and regulations as it may adopt; and any lessee, upon applica- 
tion therefor, shall be granted a hearing on any notice or demand of the 
said board before any lease under this act is granted, forfeited or canceled 
by said board. 

History: Hn. Sec. 5, Ch. 213, L. 1955. 


81-1730. Rentals—disposition of funds. All rentals collected for or 
under leases issued under the provisions of this act shall be paid to the 
commissioner of state lands and investments and by him eredited in the 
same manner as rentals from oil and gas leases. 

History: En. Sec. 6, Ch. 213, L. 1955. 


81-1731. Termination and surrender of lease. The lessee shall have 
the right at the termination of any rental year by giving to the commis- 
sioner of state lands and investments thirty (30) days’ previous notice in 
writing, of such intended surrender, to surrender and relinquish such lease 
to the state and be thereupon discharged from any obligation not thereto- 
fore accrued. 

Upon the termination for any cause of any lease issued pursuant to 
this act, the lessee shall have six (6) months after the date of said termina- 
tion within which to remove all machinery, fixtures, improvements, build- 
ings and equipment belonging to it, upon said premises. 

History: En. Sec. 7, Ch. 213, L. 1955. 


CHAPTER 18 
HYDROELECTRIC POWER SITES ON STATE LANDS 


Section 81-1801. Power site defined. 
81-1802. Lease or license of power sites. 
81-1803. Application for lease or license—action thereon by the board. 
81-1804. Joint development with the United States. 
81-1805. Amortization of investment. 
81-1806. Restrictions and regulations. 


81-1801. (1904.1) Power site defined. The words, “power site,” as used 
in this act shall mean not only the state-owned land on which the dam is con- 
structed, but also each separate tract of such land which will become part 
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of the reservoir and which in and of itself makes an essential contribution 
to the value of the power site as a whole of not less than five (5%) per 
cent of the entire value of such power site. 
History: En. Sec. 1, Ch. 123, L. 1931. Collateral References 
ElectricityC-1h4. 
29 C.J.S. Electricity §§ 6-9. 


81-1802. (1904.2) Lease or license of power sites. It shall be unlawful 
to sell or advertise for sale state lands constituting power sites or part of 
power sites capable of developing hydroelectric energy in commercial 
quantities; but the state board of land commissioners is hereby granted 
power and authority to issue lease or license to any person, corporation or 
municipality for the development of such power sites and the distribution, 
use and disposition of the electric energy generated thereon, as herein more 
specifically provided. 

History: En. Sec. 2, Ch. 123, L. 1931. 29 C.J.S. Electricity § 4; 73 C.J.S. Pub- 
lic Lands § 235. 

Collateral References 

Electricity€-10; Public Lands€—158%. 


81-1803. (1904.3) Application for lease or license—action thereon by 
the board. (1) Whenever an application in writing has been presented to 
the state board of land commissioners for lease or license on a power site on 
state lands, the board shall make such preliminary examination as to the 
value of the power site, as to the plans of development submitted by the 
applicant and of all other matters relating to the proposed development as 
it deems necessary for the proper disposition of the business. If these pre- 
liminary investigations and the offer made for lease or license are such that 
the board deems further proceedings on the application to be justified, it 
shall cause notice of the proposed lease or license to be published not less 
than once each week during not less than six weeks previous to the meeting 
at which further consideration will be given to the application in two news- 
papers of general circulation throughout the state, one of such newspapers 
to be published in the neighborhood of the location of the power site. 


(2) At this meeting all other applications which may have been 
received for lease or license to such power sites shall be duly considered to- 
gether with the application originally filed. The board shall have the right 
to reject any or all bids. If, however, the board finds that any of the bids 
submitted offers to pay adequate rental for such power site, shows to 
the satisfaction of the board that it is capable of carrying out the proposed 
development and to render efficient service to the customers that will be 
served from such power development, and intends in good faith without 
any unnecessary delay to proceed with the development, then the board 
shall accept such bid; provided, however, that if more than one such 
acceptable bid is received, then the lease or license shall be awarded to the 
person, corporation or municipality whose offer, considered in its totality, 
is the most advantageous to the state. In case one of the applicants is a 
municipality, its bid shall have preference provided that it is in all respects 
as advantageous to the state as the bid which has been submitted by any 
person or corporation; provided, however, that the rental to the state must 
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be paid annually or semiannually and such rental shall not be less than 

the full market value of the estate or interest disposed of through the 

granting of the lease or license, such value to be carefully ascertained from 

all available sources. The term of the lease shall not exceed fifty (50) years. 
History: En. Sec. 3, Ch. 123, L. 1931. 


81-1804. (1904.4) Joint development with the United States. If the 
state land constituting such power site is part of a larger power site owned 
or controlled by the government of the United States, then the board may 
grant a joint lease or license with the United States for the development of 
the power site and the distribution, use and disposition of the electric 
energy generated at such power site under the laws of the United States and 
regulations issued pursuant thereto, and such lease or license may be granted 
for a term not exceeding fifty (50) years. The share or percentage of 
ownership of the state in such joint power site shall be in proportion to the 
total contribution that the lands of the state make to the value of the 
entire power site; and before the share of the state in such power site is 
advertised for lease or license, the percentage of the state’s share in the 
entire power site must be calculated and agreed upon between the state 
and the United States. The fee or compensation from time to time to be 
paid to the state under such lease or license shall be calculated on the basis 
of the state’s share of ownership in the entire power site as calculated and 
agreed to; provided, however, that it shall not be less than the full market 
value of the estate or interest disposed of in such lands through the 
granting of the lease or license to be carefully ascertained from all avail- 
able sources. Before such lease or license is issued, notice thereof must be 
given in the same manner as herein required for the issuance of a separate 
lease or license by the state. 

History: En. Sec. 4, Ch. 123, L. 1931. 


81-1805. (1904.5) Amortization of investment. In all cases where the 
lease or license issued by the United States requires the amortization of the 
investment made in dams, machinery, equipment and appurtenant works, 
such amortization requirement shall also apply to that portion of the invest- 
ment representing the state’s part or share in the power site so that the state 
will at all times retain its full share of ownership in the power site and in 
the dams, machinery, equipment and appurtenant works. 

If the state lands constitute a separate power site wholly owned by 
the state and independently developed, the lease or license issued by the 
state may provide for the amortization of the capital invested in the dam, 
machinery, equipment and appurtenant works, not including the distribu- 
tion system, so that ultimately the state will become the owner of the 
power site including the dam, machinery, equipment and appurtenant works, 
not including the distribution system. 

History: En. Sec. 5, Ch. 123, L. 1931. 


81-1806. (1904.6) Restrictions and regulations. In issuing any lease or 
license under the provisions of this act, the state board of land commission- 
ers shall have the power and it shall be its duty to incorporate in the lease 
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or license such reasonable restrictions and regulations as it finds necessary 
in order to protect the interest of the state and its people. 
History: En. Sec. 6, Ch. 123, L. 1931. 


CHAPTER 19 


SATISFACTION OF FARM MORTGAGE LOANS 
(Repealed—Section 8, Chapter 184, Laws of 1961) 


81-1901, 81-1902. (1937, 1939) Repealed. 
Repeal mortgage loans, were repealed by See. 8, 


These sections (Secs. 10, 12, Ch. 124, Ch. 184, Laws 1961. 
L. 1917), relating to satisfaction of farm 


CHAPTER 20 
WATER FOR STATE LANDS 


Section 81-2001 to 81-2008. Repealed. 
81-2009. Water conservation board authorized to negotiate with other states 
regarding interstate waters. 
81-2010 to 81-2017. Repealed. 
81-2018. Appropriation of water by state. 


81-2001 to 81-2008. (1949 to 1956) Repealed—Chapter 280, Laws of 
1965. 


Repeal relating to the Carey Land Act board and 


These sections (Secs. 1 to 7, Ch. 114, the state engineer, were repealed by Secs. 
L. 1903; See. 1, Ch. 43, L. 1909; See. 18, 1, 22, Ch. 280, Laws 1965. 
Ch. 147, lL. 1909; Sec..1, Ch. 128, L. 1911), 


81-2009. (1956.1) Water conservation board authorized to negotiate 
with other states regarding interstate waters. The state water conserva- 
tion board is hereby authorized and empowered to negotiate with the duly 
constituted authorities or agencies of other states and of the United States 
in the preparation of interstate compacts or agreements governing the 
use, distribution and allocation of the water of any stream or streams 
flowing from Montana into such other state or states or flowing from 
such other state or states into Montana. He [It] shall co-operate with 
such other state or states and with the United States in making the 
necessary studies and obtaining the data necessary to the preparation of 
such compacts. Provided that the authority hereby given and the duties 
hereby imposed are limited to the preparation and proposal of any such 
compact and no such compact or agreement shall be anywise binding upon 
the state of Montana until approved by the legislature of Montana and 
the legislatures of the other state or states involved in such compact. 


History: En. Sec. 1, Ch. 27, Ex. L. Cross-Reference 
1933; amd. Sec. 2, Ch. 280, L. 1965. Powers of Carey Land Act board and 
Toe state engineer transferred to water con- 
Compiler’s Note servation board, sec. 89-103.4. 


The compiler has inserted the bracketed 
word “It” at the beginning of the second 
sentence. 
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81-2010 to 81-2017. (1957 to 1964) Repealed—Chapter 129, Laws of 
1963; Chapter 147, Laws of 1963; Chapter 280, Laws of 1965. 


Repeal Laws 1963; Sec. 242, Ch. 147, Laws 1963; 

These sections (Secs. 8 to 14, Ch. 114, Secs. 1, 22, Ch. 280, Laws 1965. Section 6, 
L. 1903; See. 1, Ch. 117, L. 1907; Sec. 1, Ch. 225, Laws 1963, purported to amend 
Ch. 128, L. 1911; Sec. 1, Ch. 118, L. 1913; section 81-2011, however, under the rule 
Sees. 40, 47, Ch. 177, L. 1965), relating to of section 43-515, the purported amend- 
the state engineer, Carey Land Act board, ment was void and did not revive the 
Carey Land Act fund and Carey Land Act section. 
bonds, were repealed by Sec. 1, Ch. 129, 


81-2018. (1965) Appropriation of water by state. The state board of 
land commissioners is hereby authorized, through the state water conser- 
vation board as its agent, or otherwise, at its discretion, to appropriate any 
available waters for use upon state lands, and to authorize the construc- 
tion of irrigation work for said lands. The appropriation shall be made in 
the same way and under the same laws as those governing the appropri- 
ation of water by individuals, and said water right laws are hereby made 
available and may be applied by said board or its agent. 


History: En. Sec. 2, Ch. 85, L. 1905; 1965, R. C. M. 1921; amd. Sec. 3, Ch. 280, 
re-en, Sec. 2254, Rev. C. 1907; re-en. Sec. IL. 1965. 


CHAPTER 21 
RECLAMATION OF ARID LANDS 


(Repealed—Section 242, Chapter 147, Laws of 1963; Section 22, 
Chapter 280, Laws of 1965) 


81-2101 to 81-2130. (1966 to 1995) Repealed. 


Repeal ing to acquisition, lease and sale of, and 
These sections (Secs. 1 to 15, 17 to 27 settlement on arid lands, were repealed by 
Ch. 105, L. 1905; Secs. 1 to 4, Ch. 123, L. Sec. 242, Ch. 147, Laws 1963; Sec. 22, Ch. 
1911; Sec. 1, Ch. 62, L. 1951; See. 1, Ch, 280, Laws 1965. 
52, L. 1953; Sec. 1, Ch. 53, L. 1953), relat- 


CHAPTER 22 
EXCHANGE OF TIMBERED, CUT OR BURNED OVER LANDS 


Section 81-2201. Exchange of timbered, cut over or burned over lands. 
81-2202. Forester to investigate. { 
81-2203. Investigation and findings concerning exchange of land. 
81-2204. Hearing concerning exchange—notice—final order. 
81-2205. Rules and regulations may be made by state board. 
81-2206. Federal approval required. 


81-2201. (1995.1) Exchange of timbered, cut over or burned over lands. 
That the state board of land commissioners of the state of Montana is hereby 
authorized to accept on behalf of the state of Montana title in fee simple to 
any lands, timbered or from which the timber has been cut or burned, and in 
exchange therefor may convey not to exceed an equal value of similar land 
owned by the state of Montana; provided, however, that no such exchange 
shall be made except that which in the opinion of the state board of land 
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commissioners of the state of Montana will benefit the public interest. That 
for the purpose of such exchange, all lands now owned by the state, includ- 
ing those referred to in section 81-1401 and section 81-903, are subject to be 
offered for such exchange, and any restrictions against their sale or dis- 
posal are for the purpose of such exchange hereby released. 

History: En. Sec. 1, Ch. 180, L. 1931. 


81-2202. (1995.2) Forester to investigate. Whenever a proposal for 
such exchange is made and the owners of the respective tracts involved seem 
agreeable to negotiate such exchanges, such proposal shall be referred to 
the state forester of the state of Montana and he shall cause a thorough in- 
vestigation to be made of all of the lands involved in such proposal and 
shall estimate the value of all of such lands and consider every factor in 
connection with such proposal as may affect the public interest. 

History: En. Sec. 2, Ch. 180, L. 1931. 


81-2203. (1995.3) Investigation and findings concerning exchange of 
land. That the state forester, whenever any proposal of exchange here- 
under has been referred to him, shall as soon as he may conclude an investi- 
gation thereof report to the state board of land commissioners the facts 
disclosed by his investigation and shall include in his report a recommenda- 
tion concerning such proposal including his reasons therefor in writing. If 
the state board of land commissioners after considering such report and 
recommendation and making or causing to be made such further investiga- 
tion as it may deem advisable is of the opinion that such exchange is in the 
public interest, said state board of land commissioners shall thereupon con- 
sider the entire matter and shall make findings and conclusions concerning 
such proposal and thereupon shall make an order rejecting the said proposal 
and dismiss the same, or if in the judgment of said board said exchange is 
in the public interest and should be made, the order shall so recite and 
shall contain an accurate description of all lands to be exchanged. 

History: En. Sec. 3, Ch. 180, L. 1931. 


81-2204. (1995.4) Hearing concerning exchange—notice—final order. 
That if the state board of land commissioners shall approve the proposal for 
exchange, the commissioner of state lands and investments shall cause to be 
published at least once in some newspaper of general circulation in each 
county in which any of the lands involved are located, a notice reciting in 
general terms the proposal and describing the lands involved therein and 
ownership thereof which said notice shall fix a day not less than twenty 
(20) and not more than sixty (60) days from the date of the first publication 
thereof at which the state board of land commissioners will hear objections 
to the proposed exchange and at which any person, firm or corporation may 
appear in person or by representative and be heard thereon. 

That within ten (10) days after the conclusion of said hearing said 
board of land commissioners shall make a final order describing therein the 
terms of the proposal for the exchange of the land involved and shall there- 
upon either dismiss the proposal as not being in the public interest or shall 
direct the proper officers to proceed to consummate the said exchange. 

History: En. Sec. 4, Ch. 180, L. 1931. 
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81-2205. (1995.5) Rules and regulations may be made by state board. 
The state board of land commissioners of the state of Montana is hereby 
authorized and directed to adopt and promulgate such rules, regulations and 
methods of procedure affecting or touching the exchanges of lands herein 
provided for, as in their judgment may seem advisable to the end that the 
public interests may be conserved. 

History: En. Sec. 5, Ch. 180, L. 1931. 


81-2206. (1995.6) Federal approval required. This act shall take effect 
and become operative only if, as and when the Congress of the United States 
shall authorize the conveyance of lands granted to the state of Montana by 
the United States and all lands taken in exchange for lands heretofore 
granted by the United States to the state of Montana, shall be subject to 
the same restrictions, limitations and provisions as the lands granted by the 
United States are now subject to, and all lands granted by the state in 
carrying out such exchanges shall thereafter be free from the restrictions 
and limitations provided by the Enabling Act of the state of Montana or 
other grant from the United States. 

History: En. Sec. 6, Ch. 180, L. 1931. 


CHAPTER 23 
CERTAIN STREAM AND LAKE BEDS AND ISLANDS PROPERTY OF STATE 


Section 81-2301. Abandoned beds of navigable streams and lakes and certain islands in 
such streams and lakes declared property of the state of Montana. 
81-2302. Administration of lands by the state of Montana. 
81-2303. Survey of lands. 
81-2304. Prior action approved. 


81-2301. Abandoned beds of navigable streams and lakes and certain 
islands in such streams and lakes declared property of the state of Montana. 
All lands lying and being in and forming a part of the abandoned bed of 
any navigable stream or lake in this state and lying between the meandered 
lines of such stream or lake as the same are shown by the United States 
survey thereof and all islands existing in the navigable streams or lakes 
in this state which have not been surveyed by the government of the 
United States and all lands which at any time in the past comprised such 
an island or any part thereof except such lands as are occupied by and 
belong to the adjacent landowners as accretions belong to the state of 
Montana to be held in trust for the benefit of the public schools of the state. 

History: En. Sec. 1, Ch. 36, L. 1937. Collateral References 


Navigable Waters€=36 (1). 
65 C.J.S. Navigable Waters § 92. 


81-2302. Administration of lands by the state of Montana. The state 
board of land commissioners of the state of Montana shall have the authority 
and it shall be the duty of said board to lease or sell said lands in the same 
manner as other school lands of the state are leased and sold. The state 
board of land commissioners may sell or lease said lands without having 
the same surveyed but if the said board shall deem it to be to the best 
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interests of the state the said board shall have said lands surveyed as 
hereinafter directed. The proceeds from the leasing and sale of such lands 
shall be disposed of in the same manner as disposition is now made of 
the proceeds from the leasing and sale of school lands of the state of 
Montana. 

History: En. Sec. 2, Ch. 36, L. 1937. 


81-2303. Survey of lands. Whenever the state board of land commis- 
sioners shall deem it necessary that any of the lands mentioned in section 
81-2301 be surveyed the said board shall cause the same to be surveyed by 
the county surveyor of the county in which said lands shall be situated; 
provided, however, that if there is no county surveyor of the county 
wherein the lands are situated, or if the county surveyor is unable to make 
such survey or if the best interests of the state so require, the state board 
of land commissioners shall appoint a qualified surveyor to make such 
surveys, and it shall be the duty of such county surveyor, or other sur- 
veyor appointed by the state board of land commissioners, to make such 
surveys when directed so to do by the said state board of land commissioners 
and he must make an actual survey thereof establishing four (4) corners 
of every quarter section and connecting the same with a United States 
survey and within thirty (30) days after such survey file in the office of 
the county clerk and recorder of said county a copy under oath of his 
field notes and plat and shall file a duly certified copy of said field notes 
and plat with the commissioner of state lands and investments. For the 
services required in connection with the survey the county surveyor or 
other surveyor appointed by the state board of land commissioners shall 
be entitled to fees as prescribed in section 25-235. Such fees shall be paid 
in the same manner as other expenses of the department of state lands and 
investments of the state of Montana. 

History: En. Sec. 3, Ch. 36, L. 1937. 


81-2304. Prior action approved. Any action heretofore taken by the 
department of state lands and investments and any officer or employee 
thereof in leasing or selling such lands as mentioned in section 81-2301 
and disposing of the proceeds thereof in the same manner as disposition 
is now made of the proceeds from the leasing and sale of school lands 
is hereby approved and confirmed. 

History: En. Sec. 4, Ch. 36, L. 1987. 
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STATE OFFICERS, BOARDS AND DEPARTMENTS 


Chapter 1. 


Section 


Se SN egg NS 


24A. 


State controller, 82-101 to 82-112. 

Armory board—leasing of armory sites, 82-201 to 82-211. 
Athletic commission, state, 82-301 to 82-311. 

Attorney general, 82-401, to 82-413. 


. Auditor, state: See state finance, 79-101 to 79-110. 


Clerk of supreme court, 82-501 to 82-509. 

Deputies—appointment by certain officers—clerkship of consolidated 
boards, 82-601, 82-602. 

Embalmers and funeral directors, state board of, Repealed—Section 24, 
Chapter 41, Laws of 1963. 

Entomologist, state—duties as to agriculture, 82-801 to 82-814. 

Enumeration of certain ex officio state officers, 82-901 to 82-904. 

Examiner, state, 82-1001 to 82-1016. 

Examiners, state board of—state printing contract and supplies, 82-1101 
to 82-1157. 

Fire marshal, state, 82-1201 to 82-1237. 

Governor—powers—records—secretary, 82-1301 to 82-1310. 

Governor’s committee on reorganization—Temporary. 

Hail insurance, state board of, 82-1501 to 82-1520. 

Laboratory commission, Repealed—Section 33, Chapter 271, Laws of 1963. 

Lieutenant governor, 82-1701 to 82-1703. 

Marshal of supreme court, 82-1801 to 82-1804. 

Purchasing department and agent, 82-1901 to 82-1926. 

Reporters of decisions of supreme court—publication and distribution of 
reports, 82-2001 to 82-2007. 

Intergovernmental co-operation (82-2101 to 82-2111 Repealed), 82-2112, 
82-2113. 

Secretary of state, 82-2201 to 82-2213. 

Stock commissioner and state veterinary surgeon, 82-2301. 

Temperance commission, Repealed—Section 1, Chapter 85, Laws of 1953. 

Treasurer, state: See state finance, 79-201 to 79-210. 

War records and relics, custodian of, 82-2501 to 82-2506. 

Montana state disaster council, Repealed—Section 5, Chapter 220, Laws of 
1953. 

Co-ordinator of Indian affairs, 82-2701 to 82-2704. 

Council for welfare and health, Repealed—Section 101, Chapter 199, Laws 
of 1965. 

Agriculture and livestock council, 82-2901 to 82-2903. 

Natural resources and development council, 82-3001 to 82-3003. 

State agency for surplus property, 82-3101 to 82-3106. 

State records, 82-3201 to 82-3206. 

Department of administration, 82-3301 to 82-3322. 

Open meetings of public agencies, 82-3401 to 82-3403. 

Committee on problems of aging, 82-3501 to 82-3506. 


CHAPTER 1 
STATE CONTROLLER 


82-101 to 82-105. Repealed. 

82-106. State controller—appointment—qualifications. 

82-107. Controller’s oath of office. 

82-108. Chief assistant and other employees—limitation on expenses. 
82-109. Duties of controller—expenditure control, 


295 


82-101 STATE OFFICERS, BOARDS AND DEPARTMENTS 


82-109.1. Authorizations for salary payments and operating expenditures—sub- 
mission to state controller. 

82-109.2. Pre-audit of liquidated or settled claims—transmittal of unliquidated 
or unsettled claims. 

82-109.3. Form of claims—disapproval by controller—appeal to board of 
examiners. 

82-109.4. Salary schedules maintained by controller. 

82-110. Duties of controller—to act with state auditor and state examiner— 
uniform accounting system—examinations. 

82-111. Assistance of controller to legislative assembly—reports of controller. 

82-112. When a budget of contemplated expenditures required by federal 
agency as a condition of federal aid—director of budget to first 
submit budget to governor. 


82-101 to 82-105. (305 to 309) Repealed—Chapter 194, Laws of 1951; 
Chapter 81, Laws of 1961. 


Repeal and state controller, were repealed by Sec. 
These sections (Sees. 1 to 5, Ch. 86, L. 15, Ch. 194, Laws 1951; Sec. 3, Ch. 81, 
1909; See. 1, Ch. 57, L. 1935; Sec. 5, Ch. ‘Laws 1961. 
194, L. 1951), relating to state accountant 


82-106. State controller — appointment — qualifications. The office of 
state controller for the state of Montana is hereby created and estab- 
lished. The state controller shall be appointed by the governor with the 
advice and consent of the senate. He shall be responsible to the gov- 
ernor and shall serve at the pleasure of the governor. Said state con- 
troller (hereinafter referred to as the controller) shall be a qualified 
elector of Montana and shall be selected with special reference to his 
training, experience, ability, and knowledge of the principles and prac- 
tices of public finance and governmental accounting. 


History: En. Sec. 1, Ch. 194, L. 1951; 
amd. Sec. 1, Ch. 98, L. 1961. 


82-107. Controller’s oath of office. The controller shall take the con- 
stitutional oath of office. 


History: En. Sec. 2, Ch. 194, L. 1951; 
amd. Sec. 2, Ch. 98, L. 1961; amd. Sec. 41, 
Ch. 177, L. 1965. 


82-108. Chief assistant and other employees—limitation on expenses. 
The controller may appoint a chief assistant and may employ such other 
persons as assistants, clerks and stenographers as may be necessary to carry 
out the duties of said office, and may fix their compensation; provided, 
however, that the total expenses of the controller’s office shall not exceed 
in the aggregate during any fiscal year the amount appropriated for said 
office by the legislative assembly for such fiscal year. 

History: En. Sec. 3, Ch. 194, L. 1951. 


82-109. Duties of controller—expenditure control. (a) The control- 
ler shall establish a system of financial control to the end that the 
functioning of the various departments of the state may be improved, 
that duplications of work done by different state departments and em- 
ployees may be eliminated, the public service improved, and the cost of 
government reduced. 
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(b) It shall be the duty of the controller to apply expenditures against 
cash funds wherever possible before using the general fund appropriations. 


(c) The controller may, when authorized by the governor, require 
a quarterly allotment system of expenditure for any office, department, 
bureau, commission, institution or agency. The amount of the respective 
appropriation made by the legislative assembly shall then, except with 
respect to items of capital outlay and repairs and replacement, be made 
available to such office, department, bureau, commission, institution or 
agency in quarterly allotments, provided, however, that the quarterly 
allotment shall be based on the requirements of that office, department, 
bureau, commission, institution or agency during that quarter based on 
previous experience of that office, department, bureau, commission, insti- 
tution and agency and not on a prorata quarterly basis. 


History: En. Sec. 4, Ch. 194, L. 1951; Cross-Reference 
amd. Sec. 1, Ch. 101, L. 1953; amd. Sec. State purchasin t. duti 
g agen uties of state 
8, Ch. 158, L. 1959. controller, sec. 82-1901. 


82-109.1. Authorizations for salary payments and operating expendi- 
tures—submission to state controller. All authorizations for salary pay- 
ments, operating expenditures, including all travel, or capital expendi- 
tures, including repairs and replacements, shall be given by the officer 
or governing board of the department concerned, and a record shall be 
kept by such officer or governing board of all such authorizations and 
expenditures. Claims for any such expenditures must be submitted to 
the state controller and must bear the signature of the authorizing officer 
or employee, certifying the following: “This claim is approved for the 
SUTIMOTAT pose ees ck ee It is mathematically and celerically correct, a 
proper and necessary expense, and a legal charge against appropriation 
OVPLUNOPN Omer wentn eta & ‘ 


History: En. Sec. 1, Ch. 97, L. 1961. 


82-109.2. Pre-audit of liquidated or settled claims—transmittal of un- 
liquidated or unsettled claims. The state controller shall pre-audit all 
liquidated or settled claims against the state, including claims by transpor- 
tation companies arising from state transportation requests, ascertaining 
that (1) the proper authorizing signature is present, (2) the claim and 
supporting documents are mathematically and clerically accurate, (3) the 
proper appropriation and fund is charged and that the appropriation is 
available and adequate, and (4) the expenditure is not illegal. If the 
volume of claims will not permit such audit of each claim, item (2) above 
may be accomplished on a spot-check basis. The pre-auditing conducted 
by the state controller shall be concerned only with the form and accuracy 
of the claim and supporting documents, and the availability of the funds, 
and in no event shall the state controller interpose his judgment regarding 
the wisdom or expediency of any item or items of expenditure. If no 
appropriation is available for the payment of a settled or liquidated claim, 
the controller shall audit it and, if it is a valid claim, transmit it to the 
governor through the office of director of the budget for presentation to 
the legislative assembly. 
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Any unliquidated or unsettled claims submitted to the state controller 
shall be transmitted to the state board of examiners to be processed as 
provided by law. 


History: En. Sec. 2, Ch. 97, L. 1961; 
amd. Sec. 29, Ch. 271, L. 1963. 


82-109.3. Form of claims—disapproval by controller—appeal to board 
of examiners. The state controller may prescribe the claim form and 
may establish in writing, rules and regulations not inconsistent with law 
governing the preparation, submittal and processing of claims. All claims 
shall be processed in the order of their presentation, and all claims dis- 
approved by the state controller shall be returned to the operating 
agency with an explanation in writing of why the claim was disapproved. 
The officer or governing board of a department which is aggrieved by 
the disapproval of a claim by the controller, may appeal to the state 
board of examiners. 

History: En. Sec. 3, Ch. 97, L. 1961. 


82-109.4. Salary schedules maintained by controller. The state con- 
troller shall maintain a schedule of all salaries paid to personnel of civil 
executive state offices and shall only approve payroll claims agreeing 
with that schedule. All changes in personnel or salary status shall be 
authorized as provided by law, and the state controller shall alter his 
schedule accordingly when notified by the authorizing agency. How- 
ever, no changes in personnel or salary status shall be authorized that 
will cause a department to exceed its appropriation or that will result 
in a deficiency or supplemental appropriation request to the legislative 
assembly. 

History: En. Sec. 4, Ch. 97, L. 1961. 


82-110. Duties of controller—to act with state auditor and state ex- 
aminer—uniform accounting system—examinations. (a) The controller, 
acting with the state examiner, shall prescribe and install uniform account- 
ing and reporting for the several state boards, bureaus, departments, 
commissions and institutions in addition to those enumerated in section 
82-102 hereof, showing the receipt, use and disposition of all public 
money and property, and shall develop plans for improvements and 
economies in the organization and operation thereof which shall be sub- 
mitted to the respective heads of such boards, bureaus, departments, com- 
missions and institutions. Copies of all such plans shall be delivered to 
the governor and additional copies shall be retained in the office of the 
controller for inspection by the members of the legislative assembly. 


(b) The controller shall receive copies of all audits and reports of 
the state examiner relating to all state departments, boards, bureaus, 
institutions and agencies and, without duplicating work done in preparing 
such audits and reports, he shall have the power and it shall be his duty 
to examine into all financial affairs of every state board, commission, 
bureau, department and institution for the purpose of developing plans 
for improvements and economies in the organization and operation thereof, 
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and for the purpose of enabling him to properly perform any of the duties 
imposed upon him by this act. 

(c) All officers, employees and other persons connected with the fiscal 
affairs of any state office, board, bureau, department, commission or institu- 
tion must afford all reasonable facilities for the examination of accounts 
and investigations provided for in this act, and must make reports, returns 
and exhibits relating to such fiscal matters to the controller in such form 
as he shall prescribe; and the controller shall have and keep in his office the 
names of and amount of salary paid to each person regularly employed 
by the state of Montana and every agency thereof. 

(d) If any officer or employee of the state or any agency thereof shall 
refuse or neglect to comply with subdivision (c) of this section, the salary 
of such officer or employee shall, on request of the controller to the proper 
official, be withheld until such recreant officer or employee shall comply 
therewith and the controller certifies approval to the disbursing officer. 

History: En. Sec. 6, Ch. 194, L. 1951; (a) of this section, was repealed by See. 
amd. Sec. 9, Ch. 158, L. 1959. 3, Ch. 81, Laws 1961. 
Compiler’s Note Collateral References 


Section 82-102, referred to in subsection States€73, 76. 
81 C.J.8. States §§ 57, 150. 


82-111. Assistance of controller to legislative assembly—reports of con- 
troller. (a) It shall be the duty of the controller to make all such reports 
and to submit all such information and data as the legislative assembly 
may request, and he shall, when requested so to do, attend all meetings of 
the appropriations committee of the house of representatives and of the 
finance and claims committee of the senate, and the controller shall, during 
the consideration of appropriation measures by the house and senate, devote 
so much of his time thereto as may be required by the above-named com- 
mittees, under the direction of the respective chairmen of said committees. 

(b) It shall further be the duty of the controller, not less than thirty 
(30) days before the convening of each regular session of the legislative 
assembly, to make full written report to the governor covering the work 
of his office, including therein any recommendations he deems necessary 
relating to the receipt, disbursement, and application of public funds, and 
recommendations for the amendment of existing laws or the enactment 
of new laws to improve the functioning of the several departments and 
agencies of the state or to promote greater economy and efficiency in public 
fiseal matters. Copies of said report shall remain on file in the office of the 
controller, and shall be available for inspection by members of the legis- 
lative assembly. 

History: En. Sec. 11, Ch. 194, L. 1951. 


82-112. When a budget of contemplated expenditures required by 
federal agency as a condition of federal aid—director of budget to first 
submit budget to governor. Whenever any agency of the federal govern- 
ment shall require as a condition to obtaining federal aid that the state 
agency entrusted with the administration of such aid shall submit a budget 
of the contemplated expenditures for administrative purposes, the proposed 
budget for such expenditures shall, before it is submitted to the federal 
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authorities for approval, first be submitted by such state agency to the 
director of the budget. The director of the budget shall then transmit 
said budget to the governor who shall approve the same or shall modify 
or alter it so as to meet his approval and shall submit the budget as ap- 
proved by him to the legislative assembly; when the legislative assembly 
is not in session and additional and unanticipated federal aid becomes 
available, requiring an amended and/or supplemental appropriation re- 
quest, then any agency, department or institution receiving such federal 
aid shall submit said amended and/or supplemental administrative appro- 
priation request through the director of the budget to the governor for 
his approval before submission to the appropriate federal agency. 


History: En. Sec. 1, Ch. 210, L. 1953; 
amd, Sec. 10, Ch. 158, L. 1959. 


CHAPTER 2 
ARMORY BOARD—LEASING OF ARMORY SITES 


Section 82-201 to 82-206. Repealed. 
82-207. Adjutant general authorized to locate and lease armory sites. 
82-208. Lease to be submitted to board of examiners for approval. 
82-209. Lease of buildings and sites for nonmilitary purposes. 
82-210. Powers granted by this act supplemental. 
82-211. Scope of act. 


82-201 to 82-206. Repealed—Chapter 168, Laws of 1955. 


Repeal 


These sections (Sees. 1 to 6, Ch. 161, L. 
1939; Sees. 1 to 3, Ch. 123, L. 1941; Sees. 
1, 2, Ch. 204, L. 1948; Sec. 1, Ch. 82, L. 
1945), relating to the armory board, were 
repealed by Sec. 7, Ch. 168, Laws 1955. 


hereby repealed. Sections 82-201, 82-202, 
82-203, 82-204, 82-205, 82-206, 82-207, 82- 
208, 82-209, 82-210 and 82-211 of the Re- 
vised Codes of Montana, 1947, in so far as 
they pertain to ‘Montana Armory Board,’ 
and all other acts or parts of acts pertain- 


ing to said ‘Montana Armory Board’ are 


The repealing clause read: “All acts or 
hereby repealed.” 


parts of acts in conflict herewith are 


82-207. Adjutant general authorized to locate and lease armory sites. 
The adjutant general of the state of Montana, in behalf of the state, is 
hereby authorized : 

(a) To determine the municipalities wherein there is or may be a need 
of buildings and sites suitable for leasing by the state for armory or 
military purposes and to certify such determinations from time to time to 
Montana armory board ; 

(b) To pass upon the location of sites for such buildings selected by 
Montana armory board and to pass upon plans, specifications, estimates, and 
contracts for such buildings, and to determine their suitability and adequacy 
for lease and use by the state for armory or military purposes, and certify 
to said board his approval thereof or suggestions for changes therein; 

(c) To lease from Montana armory board any sites and buildings, then 
constructed or being constructed, suitable for use by the state of Montana 
for armory or other military purposes for such terms of years and at such 
rentals and under such covenants and reservations as may be agreed upon 
between him and said board; provided, however, that each such lease shall 
stipulate (1) that the state shall have the right to use all or any part of 
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the leased building and site whenever and to the extent needed for armory 
or other military purposes; and (2) that no obligation to pay the rents 
therein agreed upon shall be binding upon or enforceable against the state 
except when and to the extent that moneys shall be duly appropriated for 
such purpose; and (8) that when all bonded and other debts of the board 
secured by the sites and buildings or by the income therefrom shall have 
been paid, all such sites and buildings shall be donated and conveyed to the 
state of Montana. 


History: En. Sec. 1, Ch. 122, L. 1941. 82-208, 82-209, 82-210 and 82-211 of the 
Revised Codes of Montana, 1947, in so far 
as they pertain to ‘Montana Armory 
Board,’ and all other acts or parts of acts 
pertaining to said ‘Montana Armory 
Board’ are hereby repealed.” 


Compiler’s Note 

Sections 82-207 to 82-211 in so far as 
they relate to the Montana Armory Board 
were repealed by See. 7, Ch. 168, Laws 


1955. The repealing section read: “All 
acts or parts of acts in conflict herewith 
are hereby repealed. Sections 82-201, 82- 
202, 82-203, 82-204, 82-205, 82-206, 82-207, 


Collateral References 


Militia@>17. 
57 C.J.S. Militia § 18. 


82-208. Lease to be submitted to board of examiners for approval. The 
Montana armory board and the adjutant general shall submit to the state 
board of examiners any such lease made or about to be made between them 
in accordance with section 82-207 and, if so submitted, it shall be the 
duty of such board of examiners to examine, consider, and act upon the 
same and, if they find such lease fair and reasonable, they shall approve the 
same by resolution duly entered in their minutes, a copy of which shall be 
certified to the adjutant general and a copy certified to the Montana armory 
board. The adjutant general and the Montana armory board, or their 
respective representatives, shall be entitled to be heard by the board of 
examiners in reference to any lease so submitted. 


History: En. Sec. 2, Ch. 122, L. 1941. NOTE.—See Compiler’s Note under sec- 
tion 82-207. 


82-209. Lease of buildings and sites for nonmilitary purposes. Any 
county or other political subdivision or municipality of the state of Montana 
wherein, (or in the vicinity of a municipality), any such building has been 
or is about to be constructed may, by and through its duly constituted 
authorities, enter into a lease of such building and the site thereof, or any 
part of such building or site, for use by the county or subdivision or 
municipality for nonmilitary purposes, subject to the rights of the state of 
Montana to use such building and site for armory and military purposes, 
and subject to the provisions of section 82-207 and sections 82-201 to 82-206 
as to the donation and conveyance of such site and building to the state of 
Montana, which lease may otherwise be for such period of time, upon such 
terms and at such rentals and for such purposes as may be agreed upon 
between the county commissioners or other governing body and the Montana 
armory board, and the commissioners or other governing body shall have 
the power to appropriate moneys out of funds for the payment of rents 
agreed upon. 

History: En. Sec. 3, Ch. 122, L. 1941. 


NOTES.—See Compiler’s Note under sec- 
tion 82-207. 


Sections 82-201 to 82-206, referred to 
in this section, were repealed by Sec. 7, 
Ch. 168, Laws 1955. 
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82-210. Powers granted by this act supplemental. The rights, powers, 
and duties granted to and imposed upon the adjutant general, the state 
board of examiners, the counties and other political subdivisions and munici- 
palities, and their governing bodies, by this act shall be additional to all 
rights, powers, and duties otherwise existing in any thereof. 


History: En. Sec. 4, Ch. 122, L. 1941. NOTE.—See Compiler’s Note under sec- 
tion 82-207. 


82-211. Scope of act. That the provisions of section 82-210, shall per- 
tain to such contracts notwithstanding any limitations or restrictions 
imposed by any other statute, and particularly section 11-1202. 


History: En. Sec. 5, Ch. 122, LL. 1941. NOTE.—See Compiler’s Note under see- 
tion 82-207. 


CHAPTER 3 
ATHLETIC COMMISSION, STATE 


Section 82-301. State athletic commission—appointment and term of members—com- 

pensation and expense—meetings—chairman—seal—quorum. 

82-302. Secretary of commission—duties—limitation on salary and expense— 
annual report of commission to governor. 

82-303. Jurisdiction over boxing, sparring and wrestling matches—licenses— 
application for license. 

82-304. Construction and equipment of buildings. 

82-305. Duration of bouts—glove specifications—physical examination of par- 
ticipants. 

82-306. Forfeiture of license for conducting fake bouts. 

82-307. Penalty for participating in fake bouts. 

82-308. Report of ticket sales—tax on gross receipts—disposition of tax moneys 
received. 

82-309. Bond of applicant for license. 

82-310. Examination of books and records on failure to make report or unsatis- 
factory report—penalty for failure to pay tax. 

82-311. Violations constitute misdemeanor. 


82-301. (4551) State athletic commission—appointment and term of 
members—compensation and expense—meetings—chairman—seal—quorum. 
There is hereby created an athletic commission to be known as the state 
athletic commission, consisting of three persons, to be appointed by the 
governor. One of said persons shall be appointed for a period of one 
year from and after the first of March, following his appointment, and one 
for a period of three years from and after the first of March, following his 
appointment, and upon the expiration of the terms of such respective 
commissioners, the governor shall appoint their successors, each to serve for 
a term of three years, and all to serve until their successors are appointed 
and qualified. The members of the commission shall serve without compen- 
sation but shall be allowed necessary expenses, to be paid by the state 
treasurer on warrant properly drawn out of the proceeds of the tax to be 
collected as hereinafter provided. The commission shall maintain general 
offices for the transaction of its business at a place to be by them designated. 
The members of the commission shall, at their first meeting after their 
appointment, and on or before the first day of April of each year thereafter, 
elect one of their number chairman of the commission, shall adopt a seal 
for the commission and may make such rules for the administration of their 


302 


STATE ATHLETIC COMMISSION 82-303 


office, not inconsistent herewith, as they may deem expedient; and they 
may hereafter amend or abrogate such rules. Two of the members of the 
commission shall constitute a quorum to do business; and the concurrence 
of at least two commissioners shall be necessary to render a choice or de- 
cision by the commission. 


History: En. as Ch. 190, L. 1919; app. Collateral References 
by people on ref. Nov. 2, 1920, effective Theaters and Shows¢=3. 
under governor’s proclamation Dec. 6, 1920; 86 C.J.8. Theaters and Shows § 22. 


re-en. Sec, 4551, R. C. M. 1921; amd. Sec. 
1, Ch. 103, L. 1927. 


82-302. (4552) Secretary of commission—duties—limitation on salary 
and expense—annual report of commission to governor. The commission 
shall appoint, and at its pleasure remove, a secretary to the commission, 
whose duty it shall be to keep a full and true record of all its proceedings, 
preserve at its general office all its books, documents and papers, prepare for 
service such notices and other papers as may be required of him by the com- 
mission and to perform such other duties as the commission may prescribe; 
and he may under the direction of the commission issue subpoenas for the 
attendance of witnesses before the commission and may, under direction 
of the commission, administer oaths in all matters pertaining to the duties of 
his office or connected with the administration of the affairs of the commis- 
sion. The necessary traveling and other necessary expenses, including the 
salary of the secretary not exceeding twenty-five dollars ($25.00) per month, 
which shall be determined by the commission, shall be paid monthly by the 
state treasurer on warrant properly drawn out of the proceeds of the tax to 
be collected as herein provided. The commission shall annually make to the 
governor a full report of its proceedings for the year ending with the first 
day of January, and may submit, with such reports, such recommendations 
pertaining to its affairs as to it shall seem desirable. 


History: En. as Ch. 190, L. 1919; app. 1920; re-en. Sec. 4552, R. C. M. 1921; amd. 
by people on ref. Nov. 2, 1920, effective Sec. 2, Ch. 103, L. 1927. 
under governor’s proclamation Dec. 6, 


82-303. (4554) Jurisdiction over boxing, sparring and wrestling 
matches—licenses—application for license. The commission shall have, 
and hereby is invested with, the sole direction, management, and control 
and jurisdiction over all boxing, sparring and wrestling matches and 
exhibitions to be conducted, held or given within the state and by any club, 
corporation or association; and no boxing, sparring or wrestling match or 
exhibition shall be conducted, held or given within the state except pursuant 
to its authority and in accordance with the provisions of this act. The com- 
mission may, in its discretion, issue and at its pleasure revoke, a license 
to conduct, hold or give boxing, sparring and wrestling matches and exhibi- 
tions to any club, corporation or association, and which, if it be an amateur 
athletic association, may be incorporated or organized in accordance with 
the rules as may be prescribed by the commission. Nothing in this act shall 
be construed as relating to or prohibiting amateur boxing or wrestling 
exhibitions conducted in or by any regularly organized amateur clubs, 
schools and gymnasiums. Every license shall be subject to such rules and 
regulations, and amendments thereof, as. the commission may prescribe. 
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Every application for a license, as herein provided for, shall be in writing 
and shall be addressed to the commission and shall be verified by such officer 
of the club, corporation or association on whose behalf the application may 
be made. It shall contain a recital of such facts as, under the provisions 
hereof, will show the applicant entitled to receive a license, and in addition 
thereto, such other facts and recitals, as the commission may by rules 
require to be shown. 


History: En. as Ch. 190, L. 1919; app. 4 Am. Jur. 2d Amusements and Exhibi- 
by people on ref. Nov. 2, 1920, effective tions p. 146, § 26; p. 150, § 30. 
under governor’s proclamation Dec. 6, 1920; 


re-en. Sec. 4554, R. C. M. 1921; amd. Sec. . Validity of license tax or fee on box- 
3, Ch. 103, L. 1927; amd. Sec. 1, Ch. 171, ing exhibition. 58 ALR 1343. 
L. 1953. Constitutionality and construction of 
statutes subjecting pugilistic and wrestling 
Collateral References contests to regulation by commission or 
Theaters and Shows¢=3. otherwise. 83 ALR 696. 


86 C.J.S. Theaters and Shows § 23. 


82-304. (4555) Construction and equipment of buildings. All buildings 
or structures used or intended to be used, for the purpose of this act, shall be 
properly ventilated and provided with fire exits and fire escapes, if there 
need be, and in all manner conform to the law, ordinances and regulations 
pertaining to buildings in the city, town, or village where situated. Where a 
part of a building or structure is used for the purpose set forth in this act, 
this section shall apply in the same manner. 


History: En. as Ch. 190, L. 1919; app. Collateral References 
by people on ref. Nov. 2, 1920, effective Healthé=32. 
under governor’s proclamation Dec. 6, 39 C.J.S. Health §§ 23, 24. 


1920; re-en. Sec. 4555, R. C. M. 1921; amd. 
Sec. 4, Ch. 103, L. 1927. 


82-305. (4556) Duration of bouts—glove specifications—physical exam- 
ination of participants. A boxing or sparring match or exhibition shall be 
not more than twenty (20) rounds in length; and the contestants shall wear 
during such contests, gloves weighing at least six (6) ounces. Provided, 
also, that no person or persons may take part in an exhibition or sparring 
match unless they have first passed a rigorous physical examination to 
determine their fitness to engage in any such exhibition. Said examination 
to be conducted by a regular practicing physician, said physician to be 
designated by the commission. 


History: En. as Ch. 190, L. 1919; app. 1920; re-en. Sec. 4556, R. C. M. 1921; amd. 
by people on ref. Nov. 2, 1920, effective Sec. 5, Ch. 103, L. 1927; amd. Sec. 1, Ch. 
under governor’s proclamation Dec. 6, 185, L. 1947. 


82-306. (4557) Forfeiture of license for conducting fake bouts. Any 
elub, corporation or association which may conduct, hold or give, or partici- 
pate in, any sham or fake boxing or sparring match or exhibition shall 
thereby forfeit license issued in accordance with the provisions of this act, 
which shall therefor be, by the commission, canceled and declared void; and 
it shall not thereafter be entitled to receive another such or any license 
pursuant to the provisions of this act. 


History: En. as Ch. 190, L. 1919; app. Collateral References 
by people on ref. Nov. 2, 1920, effective Grounds for and justification of revoca- 
under governor’s proclamation Dec. 6, tion of license or permit for an exhibit or 
1920; re-en. Sec. 4557, R. C. M. 1921; amd. amusement enterprise. 79 ALR 286. 
Sec. 6, Ch. 103, L. 1927. 
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82-307. (4558) Penalty for participating in fake bouts. Any contestant 
who shall participate in any sham or fake boxing or sparring match or 
exhibition shall be penalized in the following manner: For the first offense, 
he shall be restrained for a period of six months, such period to begin imme- 
diately after the occurrence of such offense, from participating in any com- 
petition to be held or given by any club, corporation or association duly 
licensed to give or hold such boxing or sparring match or exhibition; for 
the second offense he shall be totally disqualified from further admission or 
participation in any boxing contest held or given by any club, corporation or 
association duly licensed for said purpose. 


History: En. as Ch. 190, L. 1919; app. Collateral References 
by people on ref. Nov. 2, 1920, effective Theaters and Shows¢=8. 


under governor’s proclamation Dec. 6, 86 C. Moat Sh 16. 
1920; re-en. Sec. 4558, R. C. M. 1921; amd. SPOOR Sita gotae cag eae 1 
Sec. 7, Ch. 103, L. 1927. 


82-308. (4559) Report of ticket sales—tax on gross receipts—disposi- 
tion of tax moneys received. Every club, corporation or association which 
may hold or exercise any of the privileges conferred by this act, shall, 
within twenty-four hours after the determination of any boxing, sparring 
or wrestling contest or exhibition, furnish to the commission a written 
report, duly verified by one of its officers, showing the number of tickets 
sold for such boxing, sparring or wrestling contest or exhibition and the 
amount of gross proceeds thereof, and such other matters as the com- 
mission may prescribe, and shall also within the said time pay to the 
county treasurer a tax of five per centum (5%) of its total gross receipts 
after deducting the federal admission tax if any from the sale of tickets 
of admission to such boxing, sparring or wrestling match or exhibition, 
which shall be transmitted to the state treasurer by the county treasurer 
within a period of ten (10) days after its collection and be applied to the 
payment of the expenses of the commission, and the salary of the secre- 
tary of the commission, as herein provided. And the money so collected 
shall be paid to the state treasurer to be kept and held in the earmarked 
revenue fund and used exclusively for the purposes and expenses above 
specified and as prescribed in section 78-302. Such funds to be drawn upon 
and expended only upon proper and legal claims. All such moneys in the 
said fund from time to time may be invested by the state treasurer in any 
manner provided for by law for the investment of the state moneys. 


History: En. as Ch. 190, L. 1919; app. Since the amendments do not appear to 
by people on ref. Nov. 2, 1920, effective conflict, however, the compiler has made 
under governor’s proclamation Dec. 6, a composite section incorporating the 
1920; re-en. Sec. 4559, R. C. M. 1921; changes made by both. 
amd. Sec. 8, Ch. 103, L. 1927; amd. Sec. 2, 


Ch. 171, L. 1953; amd. Sec. 162, Ch. 147, References 


L. 1963; amd. Sec. 30, Ch. 271, L. 1963. 


Compiler’s Note 


This section was amended twice in 1963, 
once by Ch. 147 and once by Ch. 271. 
Neither amendatory act mentioned nor in- 
cluded the changes made by the other. 


82-309. 


Willett v. State Board of Examiners, 112 
M 317, 320, 115 P 2d 287. 


Collateral References 

States€—127; Theaters and Shows¢=3. 

81 C.J.S. States § 158; 86 C.J.S. Theaters 
and Shows § 22. 


(4560) Bond of applicant for license. Before any license shall 


be granted to any club, corporation or association to conduct, hold or give 
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any boxing, sparring or wrestling match or exhibition, such applicant 
therefor shall execute and file with the state treasurer a bond in the sum 
of five thousand dollars ($5,000.00), payable to the state of Montana, to be 
approved as to form by the attorney general of the state of Montana, and 
as to sufficiency of the sureties thereon by the commission, which said bond 
shall be conditioned upon the payment of the tax hereby imposed. Upon 
the filmg and approving of such bond, the commission shall issue to such 
applicant a license as hereinbefore provided. 

History: En. as Ch. 190, L. 1919; app. 1920; re-en. Sec. 4560, R. C. M. 1921; 


by people on ref. Nov. 2, 1920, effective amd. Sec. 9, Ch. 103, L. 1927; amd. Sec. 3, 
under governor’s proclamation Dec. 6, Ch. 171, L. 1953. 


82-310. (4561) Examination of books and records on failure to make re- 
port or unsatisfactory report—penalty for failure to pay tax. Whenever 
any such elub, corporation or association shall fail to make a report of any 
contest at the time prescribed by this act or whenever such report is un- 
satisfactory to the commission, it may examine or cause to be examined the 
books and records of such club, corporation or association, and subpoena 
and examine under oath its officers and other persons as witnesses for the 
purpose of determining the total amount of its gross receipts for any contest 
and the amount of tax due pursuant to the provisions of this act, which tax 
he [it] may, upon and as the result of such examination, fix and determine. 
In case of the default in the payment of any tax so ascertained to be due, 
together with the expenses incurred in making such examination, for a 
period of twenty days after notice to such delinquent club, corporation or 
association of the amount at which the same may be fixed by the commission, 
such delinquent shall ipso facto, forfeit its license and shall be thereby dis- 
qualified from receiving any new license or any renewal of license; and it 
shall in addition forfeit to the state of Montana the sum of five hundred 
dollars ($500.00), which may be recovered by the attorney general in the 
name of the state of Montana in the same manner as other penalties are by 
law recovered, and when collected shall be used and applied as other moneys 
received under the provisions hereof. 


History: En. as Ch. 190, L. 1919; app. Compiler’s Note 


by people on ref. Nov. 2, 1920; effective The bracketed word “it” was inserted by 
under governor’s proclamation Dec. 6, the compiler. 


1920; re-en. Sec. 4561, R. C. M. 1921; amd. 
Sec. 10, Ch. 103, L. 1927. 


82-311. (4562) Violations constitute misdemeanor. Any person who 
violates any of the provisions of this act, for which a penalty is not herein 
expressly prescribed, shall be guilty of a misdemeanor. 


History: En. as Ch. 190, L. 1919; app. Collateral References 
by people on ref. Nov. 2, 1920, effective Theaters and ShowsG=8. 
under governor’s proclamation Dec. 6 86 C.J.S. Theat A 1 
1920; re-en. Sec. 4562, R. C. M. 1921; amd. salhel erceny wale 
Sec. 11, Ch. 103, L. 1927. 
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CHAPTER 4 


ATTORNEY GENERAL 


Section 82-401. General duties. 
82-402. Commitment forms to be prescribed by attorney general. 
82-403 to 82-405. Repealed. 
82-406. Qualification of assistants. 
82-407. Repealed. 
82-408. Repealed. 
82-409. Duty as to escheats. 
82-410. Municipal bond issue proceedings to be submitted to attorney general. 
82-411. Attorney general to report as to regularity of proceedings. 
82-412. Limitation of action to test validity. 
82-413. Purpose of act. 


82-401. (199) General duties. It is the duty of the attorney general: 


1. To attend the supreme court and prosecute or defend all causes to 
which the state, or any officer thereof, in his official capacity, is a party; 
and all causes to which any county may be a party, unless the interest 
of the county is adverse to the state, or some officer thereof acting in his 
official capacity. 

2. After judgment in any of the causes referred to in the preceding 
subdivision, to direct the issuing of such process as may be necessary to 
carry the same into execution. 

3. To account for and pay over to the proper officer all moneys which 
may come into his possession belonging to the state or to any county. 

4. To keep a register of all cases in which he is required to appear, 
which must, during business hours, be open to the inspection of the public, 
and must show the county, district, and court in which the cases have been 
instituted and tried, and whether they are civil or criminal; if civil, the 
nature of the demand, the stage of proceedings, and, when prosecuted to 
judgment, a memorandum of the judgment, of any process issued thereon, 
and whether satisfied or not; if not satisfied, the return of the sheriff; 
and if criminal, the nature of the crime, the mode of prosecution, the stage 
of proceedings, and, when prosecuted to sentence, a memorandum of the 
sentence and of the execution thereof, if the same has been executed, and 
if not executed, of the reason of the delay or prevention; and must deliver 


the same to his successor in office. ; 
SS To exercise supervisory powers over county attorneys in all mat- | Fi 
rs pertaining to the duties of their offices, and from time to time require | 
of them reports as to the condition of public business entrusted to their 
charge. 
6. To give his opinion in writing, without fee, to the legislative as- 
sembly, or either house thereof and to any state officer, board, or com- 


mission, any county attorney, and to the board of county commissioners 
of any county of the state, when required upon any question of law relat- 


ing to their respective offices. 
When required by the public service, or directed by the governor, | ae 
to assist the county attorney of any county in the discharge of his duties. 

8. To bid upon and purchase in the name of the state, and under the 
direction of the board of examiners, any property offered for sale under 
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execution issued upon judgments in favor of or for the use of the state, 
and to enter satisfaction, in whole or in part, of such judgments as the 
consideration for such purchases. 

9. Whenever the property of a judgment debtor in any judgment 
mentioned in the preceding subdivision has been sold under a prior judg- 
ment, or is subject to any judgment, lien, or encumbrance taking prece- 
dence of the judgment in favor of the state, under the direction of the 
board of examiners to redeem such property from such prior judgment, 
lien, or encumbrance; and all sums of money necessary for such redemp- 
tion must, upon the order of the board of examiners, be paid out of any 
money appropriated for such purposes. 

10. When in his opinion it is necessary for the collection or enforce- 
ment of any judgment hereinbefore mentioned, to institute and prosecute, 
in behalf of the state, such suits or other proceedings as are necessary 
to set aside and annul all conveyances fraudulently made by such judg- 
ment debtors, the cost necessary to the prosecution must, when allowed 
by the board of examiners, be paid out of any appropriations for the prose- 
eution of delinquents. 

11. To discharge the duties of a member of the board of examiners, 
state board of land commissioners, state board of education, board of state 
prison commissioners, and other duties prescribed by law. 

12. To report to the governor, at the time prescribed by section 59-702 
of this code, the condition of the affairs of his department, and to accom- 
pany the same with a copy of his docket and of the reports received by 
him from county attorneys, and to report to the governor as provided in 


section 59-705. 

History: En. Sec. 460, Pol. C. 1895; 
re-en. Sec. 193, Rev. C. 1907; re-en. Sec. 
199, R. C. M. 1921; amd. Sec. 89, Ch. 199, 
L. 1965. Cal. Pol. C. Sec. 470. 


Compiler’s Notes 


Section 59-702, referred to in subsection 
12 of this section, was repealed by See. 
14, Ch. 80, Laws 1961. 

Section 9, Ch. 268, Laws of 1965, added 
a subsection 13 to this section, reading 
“To create and supervise within his office 
a position of criminal investigation.” How- 
ever, by the terms of section 11 of the 
1965 act, the act expires June 30, 1967. 
See note below. 


Criminal Investigator 


Chapter 268, Laws of 1965, effective 
from July 1, 1965 to June 30, 1967, created 
a position of criminal investigator within 
the office of the attorney general. The act 
read: “An act establishing a position of 
criminal investigator; providing an appro- 
priation; and amending section 82-401, 
R. C. M. 1947. 

“Section 1. (1) There is a position of 
criminal investigator within the office of 
the state attorney general. This person 
shall be located at Deer Lodge, Montana. 

“(2) The attorney general shall appoint 
the investigator and other necessary as- 


sisting personnel and fix their compensa- 
tion. 

“(3) The investigator shall be a person 
qualified by experience, training and high 
professional competence in criminal in- 
vestigation. Qualifications shall be equal 
to those of similarly assigned federal bu- 
reau of investigation personnel. 

“Section 2. As used in this act: 

“<Investigator’ means the position of 
criminal investigator within the attorney 
general’s office. 

“Section 3. The investigator shall have 
the power and duty to: 


“(1) Assist city, county and state law 
enforcement agencies at their request by 
providing expert and immediate aid in in- 
vestigation and solution of felonies com- 
mitted in the state; 


“(2) Assist various law enforcement 
schools held in the state for law officers 
when requested; 


“(3) Co-operate with the bureau of 
criminal identification and investigation. 

“Section 4. The investigator shall be 
reimbursed for actual and necessary ex- 
penses and per diem for each trip, by the 
city, county or state agency requesting , 
that trip. If more than one agency re- 
quests the trip the expenses and per diem 
shall be divided proportionately. 
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“Section 5. A person with a known 
criminal record shall not be permitted 
access to the files of the investigator, nor 
shall anyone else without the order of a 
district judge or a supreme court justice. 

“Section 6. The investigator and assist- 
ing personnel shall not be covered by the 
publie employees’ retirement system. 

“Section 7. The state aeronautics com- 
mission shall co-operate with the investi- 
gator in providing air transportation for 
him. 

“Section 8. State custodial and educa- 
tional institutions, and other state agen- 
cies having laboratory facilities shall co- 
operate with the investigator. 

“Section 9. Section 82-401, R. C. M. 
1947, is amended by adding subsection 13 
to read as follows: 

“82-401. It is the duty of the attorney 
general: 

“(13) To create and supervise within 
his office a position of criminal investi- 
gator. 


ATTORNEY GENERAL 
CRIMINAL INVESTIGATOR 


GENERAL 82-401 


“Section 10. (1) (a) ‘Personal services’ 
means all salaries and wages of full-time, 
part-time and temporary employees of the 
investigator’s office and includes the state 
contribution for social security and indus- 
trial accident insurance. It does not in- 
clude a state contribution for public em- 
ployees’ retirement. 

“(b) ‘Operation’ means all expenditures 
for personal services and all ordinary and 
necessary expenditures for the investiga- 
tor’s office, investigator and assisting per- 
sonnel. 

“(e) ‘Capital’ means those items which 
do not lose their identity, which are 
adaptable to continuing uses and have a 
life of more than one (1) year. Capital 
shall be charged with the replacement of 
existing capital assets as well as new 
acquisitions but does not include expendi- 
tures for construction of buildings, or 
purchase of land. 

“(2) (a) The following moneys are ap- 
propriated for the biennium ending June 
30, 1967: 


For the fiscal For the fiscal 
year ending year ending 
June 30, 1966 June 30, 1967 


(i) From the general fund for personal services. Salary 
for the investigator shall not exceed $8,400.00 per 


year for each year of the biennium 


(ii) From the general fund for operation. 
equipment which is not capital shall be included here 


(iii) From the general fund for capital. 


include necessary office equipment, necessary 2-way 
radio equipment, and laboratory equipment, which 
will not duplicate accessible laboratory equipment. 


This shall not include a car 


“Section 11. This act shall be in full 
force and effect from July 1, 1965 to June 
30, 1967.” 


Cross-Reference 


State board of health, legal adviser, sec. 
69-105.3. 


Assistance of County Attorneys 


The attorney general, by virtue of the 
power conferred upon him by the seventh 
subdivision of this section, has the right 
to appear before the grand jury, and ex- 
amine witnesses before it, in assisting a 
county attorney. State ex rel. Nolan v. 
District Court, 22 M 25, 27, 55 P 916. : 

When the emergency arises calling the 
attorney general to the assistance of the 
county attorney, he necessarily has the 
authority to do anything that the inferior 
officer may do, or, if the circumstances 
require it, undo what has already been 
done. State ex rel. Nolan v. District Court, 
22 M 25, 28, 55 P 916; Independent Pub- 
lishing Co. v. County of Lewis and Clarke, 
30 M 83, 85, 75 P 860. 


igs S) cele pea $10,000.00 $10,000.00 - 
Laboratory 
$5,000.00 
Capital may 
Beh fala $5,000.00 


Causes in Which the County is a Party 


The attorney general must appear in all 
cases to which the state is a party but 
there is no law which authorizes him to 
contract on behalf of the county, and the 
county cannot legally pay expenses in- 
curred in printing briefs on behalf of the 
state in a criminal cause on appeal. Inde- 
pendent Publishing Co. v. County of Lewis 
and Clarke, 30 M 83, 86, 75 P 860, distin- 
guished in 45 M 582, 585, 124 P 774, 

The attorney general, being by law the 
attorney of record in all causes pending in 
the supreme court to which a county may 
be a party, and as such entitled to be 
served with a copy of the transcript and 
appellant’s brief, an appeal by plaintiff 
in an action against a county may be dis- 
missed for failure to so serve him. Mc- 
Intosh Hardware Co. v. Flathead County, 
32 M 254, 256, 80 P 239. 


Common-law Duties 

Under the constitution and this section, 
imposing upon the attorney general cer- 
tain duties and “other duties prescribed 
by law,” and in view of the fact that the 


309 


82-402 


office of the attorney general, as it existed 
in England under the common law, was 
adopted as a part of the governmental 
machinery of this state, the common-law 
duties of that officer attach themselves 
to the office, in the absence of express 
restrictions, in so far as they are applica- 
ble and in harmony with our system of 
government. State ex rel. Ford v. Young, 
54 M 401, 403, 170 P 947. 

The attorney general has common-law 
powers and duties. State ex rel. Olsen v. 
Publie Service Commission, 129 M 106, 283 
P 2d 594, 598. 

The statutes of this state do not author- 
ize the institution of an action in the dis- 
trict courts by the attorney general on 
behalf of the state but rather they spe- 
cifically state that such an action must be 


brought by the county attorney of the, 


county, however, under the attorney gen- 
eral’s common-law powers and duties he 
can institute such an action where the 
public interest is affected and the state is 
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v. Public Service Commission, 129 M 106, 
283 P 2d 594. 


Weight of Opinion of Attorney General 


While executive construction of a law in 
an opinion of the attorney general is not 
binding upon the supreme court, even 
though acquiesced in by several legislative 
sessions, yet such interpretation is per- 
suasive and it is entitled to respectful 
consideration and will be upheld if not 
palpably erroneous. State ex rel. Barr v. 
District Court, 108 M 433, 435, 91 P 2d 
399; State ex rel. Ebel v. Schye, 130 M 537, 
305 P 2d 350, 353. 


References 


State ex rel. Pew v. Porter, 57 M 535, 
537, 189 P 618. 


Collateral References 

Attorney General@=6, 7. 

7 C.J.S. Attorney General §§ 5, 6, 8, 9. 

7 Am. Jur. 2d 6, Attorney General, § 6 


a party in interest. State ex rel. Olsen . et seq. 

82-402. (199.1) Commitment forms to be prescribed by attorney gen- 
eral. It shall, from and after the passage and approval of this act, be the 
duty of the attorney general of the state of Montana to prescribe the form of 
blanks to be used by the clerks of the district courts in issuing commitments 
to the several state institutions, admission to which requires a court com- 
mitment. 

History: En. Sec. 1, Ch. 158, L. 1925. Collateral References 


Attorney General@=6. 
7 C.J.S. Attorney General §§ 5, 6. 


82-403 to 82-405. (200 to 202) Repealed—Chapter 182, Laws of 1949; 
Chapter 129, Laws of 1963; Chapter 177, Laws of 1965. 


Repeal 1919), relating to the salary and bond of 


These sections (Sec. 462, Pol. C. 1895; 
Ap. pSeer Py Cinst35 ol 4907 -*Secils’ Ch: 
Ti, be Loto. Sec Li Olr (Gate od Osee 
1? Che biG be eo T 7: secre Cheali2. 11 


the attorney general and assistant attor- 
neys general, were repealed by Sec. 4, 
Ch, 182, Laws 1949; Sec. 1, Ch. 129, Laws 
1968; See. 51, Ch. 177, Laws 1965. 


82-406. (203) Qualification of assistants. Each of said assistant at- 
torneys general must be duly licensed to practice law in the state of Montana 
at the time of his appointment. 


History: Ap. p. Sec. 2, p. 96, L. 1901; 
en. Sec. 2, Ch. 13, L. 1907; Sec. 197, Rev. 
C. 1907; re-en. Sec. 203, R. C. M. 1921. 


Collateral References 


Attorney General €=2. 
7 C.J.S. Attorney General § 3. 
7 Am. Jur. 2d 3, Attorney General, § 3. 


82-407, 82-408. 
Repeal 


These sections (Sec. 1, Ch. 77, L. 1915), 
relating to a law clerk and stenographers 


82-409. (206) Duty as to escheats. It is the duty of the attorney gen- 
eral to institute investigation for the discovery of all real and personal 
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(204, 205) Repealed—Chapter 129, Laws of 1963. 


in the attorney general’s office, were re- 
pealed by See. 1, Ch. 129, Laws 1963. 


ATTORNEY GENERAL 82-412 
property which may have escheated or should escheat to the state, and for 
that purpose has the power to cite any and all persons before any of the dis- 
trict courts of this state to answer investigations and render accounts 
concerning said property, real or personal, and to examine all books and 
papers of any and all corporations. When any real or personal property 
is discovered, which should escheat to the state, the attorney general must 
institute suit in the district court of the county where said property shall 
be situated, for the recovery, to escheat the same to the state. The pro- 
ceedings in all such actions shall be those provided for in sections 91-515 to 
91-518. 


History: En. Sec. 463, Pol. C. 1895; 
re-en. Sec. 200, Rev. ©. 1907; re-en. Sec. 
206, R. C. M. 1921. Cal. Pol. C. Sec. 474. 


Title to Escheated Property 


While under the common law only the 
real property of an intestate decedent 
leaving no heirs competent to take escheat- 
ed to the state, title vesting in the state 
immediately, under this section however, 
all property, real, personal, and every right 
of property of whatever nature, is subject 
to escheat, but title thereto does not vest 
in the state until institution by the attor- 


ney general of an action to reduce the 
property to the possession of the state, 
and favorable judicial determination 
thereof. State v. Kearns, 79 M 299, 308, 
257 P 1002, distinguished in 89 M 229, 241, 
297 P 470. 


References 


Bottomly v. Meagher County, 114 M 220, 
227, 1383 P 2d 770. 


Collateral References 


EscheatG=6. 
30 C.J.S. Escheat §§ 5, 7-18. 


82-410. Municipal bond issue proceedings to be submitted to attorney 
general. The governing body of any school district, county, city or town 
shall submit a certified copy of all proceedings preliminary to such [bond] 
issue to the attorney general, together with such other proceedings, cer- 
tificates and records as he may require, and request his report as to 
examination and validity. 

History: En. Sec. 1, Ch. 139, L. 1939. Compiler’s Note 
The bracketed word 
serted by the compiler. 


“bond” was in- 


82-411. Attorney general to report as to regularity of proceedings. It 
is hereby made the duty of the attorney general to examine certified copies 
of all proceedings preliminary to the issuance of bonds by any school dis- 
trict, county, city or town, which may be submitted to him for such 
examination, and if found regular and valid he shall deliver to the record- 
ing officer of such municipality a report of his examination and determina- 
tion as to the validity of such bonds. A certified copy of such report shall 
be filed with the officer required by law to register said bonds and a notation 
thereof shall be entered in the bond register. 

History: En. Sec. 2, Ch. 139, L. 1939. 


82-412. Limitation of action to test validity. No municipal bond of any 
issue whereof the preliminary proceedings have been submitted to and 
approved by the attorney general, shall be held invalid because of any defect 
or failure to comply with any statutory provision relating to the authoriza- 
tion, issuance or sale of said bonds, unless an action to contest the validity 
thereof shall be brought within thirty days after the date of sale. 

History: En. Sec. 3, Ch. 139, L. 1939. 
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82-413. Purpose of act. This act is intended to improve the marketa- 
bility of bonds issued by school districts, counties, cities or towns, in order 
that said bonds may be sold upon the most favorable terms, and if any sec- 
tion, subsection, sentence, clause or phrase is for any reason held uncon- 
stitutional such decision shall not affect the validity of the remaining 
portions of the act, provided, they are sufficient to carry out the purposes 
as herein expressed. 

History: En. Sec. 4, Ch. 139, L. 1939. 


CHAPTER 4A 
AUDITOR, STATE 
See State Finance, Secs. 79-101, 79-102, 79-104 to 79-110 


CHAPTER 5 


CLERK OF SUPREME COURT 


Section 82-501. Election and term of office. 
82-502. General duties. 
82-503. Fees. 
82-504. Duties. 
82-505. Settlements, when and how made. 
82-506 to 82-509. Repealed. 


82-501. (370) Election and term of office. There must be a clerk of the 
supreme court, who must be elected by the electors at large of the state, and 
hold his office for the term of six years from the first Monday of January 
next succeeding his election, except that the clerk first elected under the 
constitution holds his office only until the general election in the year one 
thousand eight hundred and ninety-two, and until his successor is elected 
and qualified. 


History: En. Sec. 870, Pol. C. 1895; Cross-Reference 
re-en. Sec. 299, Rev. C. 1907; re-en. Sec. Filling vacancy, sec. 59-607. 
370, R. C. M. 1921. Cal. Pol. C. Secs. 749- 
758. Collateral References 


Clerks of Courts€=3, 7. 
14, C.J.S. Clerks of Courts §§ 3, 7. 


82-502. (371) General duties. The clerk of the supreme court must 
perform such duties as are prescribed by law and the rules and practice of 
the court. 


History: En. Sec. 871, Pol. C. 1895; Collateral References 
re-en. Sec. 300, Rev. C. 1907; re-en. Sec. Clerks of Courts¢=66, 67. 
371, R. C. M. 1921. 14 C.J.S. Clerks of Courts §§ 35-38. 
15 Am. Jur. 2d 527, Clerks of Court, 
§ 21 et seq. 


82-503. (372) Fees. He must collect in advance the following fees: 
For filing the transcript on appeal, in each civil case appealed to the 
supreme court, ten dollars ($10.00) payable by the appellant, and five 
dollars ($5.00) payable by respondent, at the time of his appearance, in 
full for all services rendered in each case, up to the remittitur to the court 
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below; for filing petition for any writ, ten dollars ($10.00), in full for all 
services rendered in each cause; for certificate of admission as attorney and 
counselor, five ($5.00) ; for making transcripts, copies of papers or record, 
fifteen cents (15¢) per folio; for comparing any document requiring a 
certificate, five cents (5¢) per folio; for each certificate under seal, one 


dollar ($1.00). 


All fees collected by him must be paid into the state treasury, all of 
which shall be credited to the credit of the state general fund. 


History: En. Sec. 872, Pol. C. 1895; 
re-en. Sec. 301, Rev. C. 1907; re-en. Sec. 
372, R. C. M. 1921; amd. Sec. 1, Ch. 156, 
L. 1939; amd. Sec. 1, Ch. 112, L. 1943; 
amd. Sec. 87, Ch. 147, L. 1963. 


Cross-Reference 


Fees of clerk of supreme court, sec. 25- 
1B 


Appearance Fee 


The fee bill of the clerk of the supreme 
court is found in this section, and contains 
no provision authorizing him to collect an 
appearance fee from the defendant in 
special proceedings. State ex rel. Baker 
v. Second Judicial District Court, 24 M 
425, 427, 62 P 688; State ex rel. King v. 
Second Judicial District Court, 25 M 1, 2, 
63 P 402. See also State ex rel. Healy v. 
District Court, 26 M 224, 226, 67 P 114, 68 
P 470. 


Filing of Motion—No Fee Required 
The fees of the clerk are prescribed by 
the legislature under this section. No fee 


82-504. 


is prescribed for the filing of a motion 
and therefore no fee could be accepted by 
the clerk for he may not collect any fee 
not prescribed by law. State ex rel. Hall 
v. Niewoehner, 116 M 437, 454, 155 P 
2d 205. 


Unauthenticated Copies of Opinions 


Clerk is not required to make a charge 
for uncertified and unauthenticated copies 
of opinions. Anderson v. Hinman, 138 M 
397, 357 P 2d) 895, 902. 


References 


Montana Ore Purchasing Co. v. Boston & 
Montana Consol. Copper & Silver Min. Co., 
33 M 400, 405, 84 P 706; Finley v. School 
Dist. No. 1, 51 M 411, 417, 153 P 1010. 


Collateral References 


Clerks of Courts€11 et seq. 
14 C.J.S. Clerks of Courts §§ 9, 13, 14. 


Liability of clerk of court or his bond 
for money paid into his hands by virtue 
of his office. 59 ALR 60. 


(373) Duties. It is the duty of the clerk to keep the seal of the 


supreme court, its records and files, and the roll of attorneys and coun- 
selors at law; to adjourn the court from day to day at the beginning of any 
term, in the absence of any judge, and until the arrival of a majority of 
their number; to file all papers or transcripts required to be filed by law; to 
issue writs and certificates and approve bonds or undertakings when so 
required; to make out all transcripts to the supreme court of the United 
States; to make copies of papers or records when demanded by law, or 
the rules of the court, and to perform such other duties as may be required 
of him by the supreme court. 


History: Ap. p. Sec. 3, p. 208, L. 1891; 
amd. Sec. 873, Pol. C. 1895; re-en. Sec. 302, 
Rev. C. 1907; re-en. Sec. 373, R. C. M. 
1921. : 


State Entitled to Fees Received by Clerk 


The state is entitled to any moneys 
collected by the clerk while acting in his 
official capacity and performing the duties 
enumerated and the converse is equally 
true that the state is not entitled to any 


82-505. 


fees except those set by law. Anderson v. 
Hinman, 138 M 397, 357 P 2d 895, 901. 


References 

Montana Ore Purchasing Co. v. Boston 
& Montana Consol. Copper & Silver Min. 
Co., 33 M 400, 405, 84 P 706. 


Collateral References 


Clerks of Courts€—67, 68. 
14 C.J.S. Clerks of Courts §§ 38, 47. 


(374) Settlements, when and how made. He is responsible and 


must account for, and in his settlement with the state auditor must be 
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charged with, the full amount of all fees collected or chargeable, and aceru- 
ing in causes brought into the court for services rendered therein up to the 
time of each settlement, which settlement must take place quarterly, and 
must immediately thereafter pay the amount found due into the treasury. 
He must also, at the end of each quarter, render to the state auditor, in such 
form as that officer prescribes, an account in detail, under oath, of all 
fees chargeable and accruing in causes brought into court and not included 
in his previous accounts. rendered. His salary must not be allowed or paid 
until all fees so accruing, and for which he is chargeable, have been 
accounted for and paid over. 


History: En. Sec. 874, Pol. C. 1895; 
re-en. Sec. 303, Rev. C. 1907; re-en. Sec. 
374, R. C. M. 1921. 


clerk of court are not required to be paid 
into the state treasury. Anderson vy. Hin- 
man, 138 M 397, 357 P 2d 895, 902. 


Fees for Copies of Opinions 


Charges for furnishing uncertified and 
unauthenticated copies of opinions by the 


Collateral References 


Clerks of Courts€=35. 
14 C.J.S. Clerks of Courts § 25. 


82-506 to 82-509. (375 to 377) Repealed—Chapter 182, Laws of 1949; 
Chapter 205, Laws of 1955; Chapter 177, Laws of 1965. 


Repeal clerk of the supreme court, court attend- 


These sections (Sec. 876, Pol. C. 1895; 
pec.) Chelle; Umivoversec, 1 Ch 207.0. 
19135 * Set 47 Ch. 0m Lie 930 smelt, Cl. 
64, L. 1945; Sec. 2, Ch. 128, L. 1949), re- 
lating to the salary and the bond of the 


ant for the supreme court, and stenogra- 
phers for the supreme court, were repealed 
by Sec. 4, Ch. 182, Laws 1949; Sees. 3, 5, 
Ch. 205, Laws 1955; Sec. 51, Ch. 177, Laws 
1965. 


CHAPTER 6 


DEPUTIES—APPOINTMENT BY CERTAIN OFFICERS—CLERKSHIP OF 
CONSOLIDATED BOARDS 


Section 82-601. 
82-602. 


Deputy state officers. 
Consolidation of clerkships. 


82-601. (122) Deputy state officers. The state treasurer, state audi- 
tor, clerk of the supreme court, and the state superintendent of public 
instruction shall each appoint a deputy, who, in the absence of the princi- 
pal, or in the case of vacancy in his office, shall perform all the duties of 
office until such disability be removed or vacancy be filled. 

The secretary of state shall appoint a chief deputy and a deputy, who 
in the absence of the principal shall perform all the duties of office. In 
the case of a vacancy in the office of secretary of state, the chief deputy 
Shall perform all the duties of the office until such disability be removed 
or vacancy filled. 

Such deputy or deputies shall subscribe, take and file the oath of office 
provided by law for other state officers before entering upon the per- 
formance of his duties. 


History: En. Sec. 1, Ch. 86, L. 1903; 
re-en. Sec. 143, Rev. C. 1907; re-en. Sec. 
122, R. C. M. 1921; amd. Sec. 1, Ch. 181, 
L. 1947; amd. Sec. 1, Ch. 8, L. 1949; amd. 
Sec. 48, Ch. 177, L. 1965. 


Collateral References 


StatesC=50. 
81 C.J.S. States § 68. 


Assertion of immunity as grounds for 
removing or discharging public officer or 
employee. 44 ALR 2d 789. 
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82-602. (123.1) Consolidation of clerkships. The clerk of the state 
board of examiners, in addition to his duties as clerk of said board, shall 
perform all of the duties of clerk on the board of state prison commis- 
sioners. 

History: En. Sec. 1, Ch. 74, L. 1925; Collateral References 
amd. Sec. 90, Ch. 199, L. 1965. States@253. 
81 C.J.S. States § 70. 


CHAPTER 7 
EMBALMERS AND FUNERAL DIRECTORS, STATE BOARD OF 


(Repealed—Section 24, Chapter 41, Laws of 1963) 


82-701 to 82-711. Repealed. 


Repeal 66-2701 to 66-2717. Sections 136 and 137, 
These sections (Secs. 1 to 9, 11, 12, Ch. Ch. 147, Laws 1963, purported to amend 
67, L. 1941; See. 1, Ch. 151, L. 1943), sections 82-702 and 82-709, respectively; 
relating to embalmers and funeral direc- however, under the rule of section 43-515, 
tors, were repealed by Sec. 24, Ch. 41, the amendments were void and did not 


Laws 1963. For present law, see sections Tevive the sections. 


CHAPTER 8 
ENTOMOLOGIST, STATE—DUTIES AS TO AGRICULTURE 


Section 82-801. State entomologist of Montana. 
82-802. Duties of state entomologist. 
82-803. Annual report. 
82-804. Expenses. 
82-805. Definitions. 
82-806. Powers and duties of state apiarist. 
82-807. Registration. 
82-808. Registration fees. 
82-809. Inspection of used or secondhand beekeeping equipment transported 
into the state. 
82-810. Importation of bees in combless packages. 
82-811. Disposition of fees. 
82-812. Penalties. 
82-813. Separability of act. 
82-814. Orders effective until reversed or modified by court. 


82-801. (913) State entomologist of Montana. The entomologist of 
Montana agricultural college and experiment station shall be known as the 
state entomologist of Montana. 


History: En. Sec. 1, Ch. 59, L. 1903; Collateral References 
re-en. Sec. 1, Ch. 103, L. 1907; re-en. Sec. States@—44. 
766, Rev. C. 1907; re-en. Sec. 913, R. C. M. 81 CJ.S. States § 54. 
1921. 


82-802. (914) Duties of state entomologist. It shall be the duty of state 
entomologist to conduct field investigations of the injurious insects of fruits, 
vegetables, grains, grasses, forage, crops, including clover and alfalfa, root 
crops, shade trees, ornamental plants, and any other insects that may be- 
come injurious. When it becomes known to the state entomologist that an 
outbreak of an insect has occurred in any part of the state, it shall be his 
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duty, so far as is possible without conflicting with his other duties, to go 
to the scene of the outbreak or send a suitably qualified assistant. The 
state entomologist or said assistant shall determine the extent and serious- 
ness of the outbreak, and, when necessary, publish or make public demon- 
stration of the best remedies to be employed. 


History: Ap. p. Sec. 2, Ch. 59, L. 1903; Collateral References 
en. Sec. 2, Ch. 103, L. 1907; Sec. 767, Rev. States6273. 
C. 1907; re-en. Sec. 914, R. C. M. 1921. 81 C.J.S. States § 66. 


Cross-Reference 


Destruction of insect pests, duties, sec. 
16-1149. 


82-803. (915) Annual report. The entomologist shall make an annual 
report to the governor of the state, on or before the first day of January, 
which report shall be published by the experiment station as one of its 
regular bulletins, and shall contain a report of his work and expenditures 
under this act. 


History: En. Sec. 3, Ch. 59, L. 1903; 768, Rev. C. 1907; re-en. Sec. 915, R. C. M. 
re-en. Sec. 3, Ch. 103, L. 1907; re-en. Sec. 1921. 


82-804. (916) Expenses. The state entomologist shall receive no com- 
pensation for his services other than what he may receive from the college 
of agriculture and mechanic arts and experiment station but such office or 
laboratory expenses and such salaries of necessary assistants, together with 
such traveling expenses as result from the work contemplated under this act, 
not to exceed such sums as the legislature from time to time may appro- 
priate, shall be paid, and upon certification of the secretary of the executive 
board of the college of agriculture and mechanic arts and director of the 
agricultural experiment station, the state auditor is authorized to issue war- 
rants to cover the same. The actual traveling expenses of the state ento- 
mologist and the actual traveling expenses and salary of his assistant, which 
shall result from the work contemplated under section 16-1152, shall be paid 
by the county or counties wherein such work is contemplated or carried 
on, and upon presentation and allowance of a sworn claim against such 
county or counties, warrants in payment thereof shall be drawn upon the 
general fund of such county or counties. The board of county commis- 
sioners shall annually determine the amount of such warrants drawn upon 
the general fund for the purposes of this act, and shall include such amount 
in the tax levied the succeeding year for the purpose of insect pest ex- 
termination and reimburse the general fund for money so paid out on such 
warrants as is provided in section 16-1152. 


History: En. Sec. 4, Ch. 59, L. 1903; Collateral References 
amd. Sec. 4, Ch. 103, L. 1907; re-en. Sec. States=60. 
769, Rev. C. 1907; re-en. Sec. 916, R. C. M. 81 O.J.S. States § 88. 


1921; amd. Sec. 1, Ch. 114, L. 1925. 


82-805. Definitions. The following terms shall be construed respec- 
tively to mean: 
(a) “Apiary’—Any place where one (1) or more colonies of bees are 


kept, or one or more hives containing honeycombs or bee combs are 
kept. 
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(b) “Equipment”—Hives, supers, frames, veils, gloves or any appa- 
ratus, tools, machines or other devices used in the handling and manipula- 
tion of bees, honey, wax, and hives, and shall also include any containers of 
honey and wax which may be used in any apiary or in transporting bees and 
their products and apiary supplies. 

(c) “Hive’”—Frame hive, box hive, box, barrel, log gum, skep, or any 
other receptacle or container, natural or artificial or any part thereof, which 
may be used as a domicile for bees. 

(d) “Bees’—Any stage of the common honeybee, Apis mellifera. 

(e) “Bee diseases’”—American or European foulbrood, sacbrood, bee 
paralysis, or any other disease or abnormal condition of egg, larval, pupal 
or adult stages of bees. 

(f) “Colony”—The hive and all equipment used in connection there- 
with. 

(g) “Persons’—Individuals, associations, partnerships or corporations. 

(h) “Queen Apiary’—Any apiary or premises in which queen bees are 
reared or kept for sale or gift. 

Words used in this act shall be construed to import either the plural or 
singular, as the case demands. 

History: En. Sec. 1, Ch. 79, L. 1947. 


82-806. Powers and duties of state apiarist. The state entomologist is 
hereby designated as the state apiarist and for the purpose of preventing 
the spread of contagious and infectious disease among bees and apiaries, 
the state apiarist, or any deputy appointed or employed by him, shall have 
the following powers: 


1. To order the transfer of colonies of bees from hives or containers 
which cannot be properly examined for brood or other diseases to other hives 
or containers. 


2. To order the burning of, or to burn, any infected or contaminating 
bees, beehives, brood combs, or any other equipment, which, in his judg- 
ment, is so infected or contaminated that disinfection thereof will not 
destroy the infection or contamination. 


3. To order disinfection of any bee, beehive, brood comb or any other 
equipment which is infected or contaminated and with full power to order 
the burning of, or to burn, any bee, beehive, brood comb, or any other 
equipment, if, in his judgment, disinfection will not remove the infection or 
contamination, provided, however, before burning any such property, the 
state apiarist, or his deputy, shall give the owner of, or person in charge 
thereof, a written notice at least five (5) days prior to the date on which 
said property will be burned. This notice to be given by registered mail 
or personally served upon the owner of, or person in charge of, such 
property. 

4. To quarantine any apiary where foulbrood or any contagious or 
infectious diseases are present and, during such quarantine, to prevent the 
removal from such apiary, of any bees or equipment excepting under au- 
thority of a special permit issued by the state apiarist, or his deputy, per- 
mitting such removal under conditions and regulations to be prescribed by 
him. No person shall sell, or offer for sale, any apiary, bees or equipment 
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while the same is under quarantine unless a permit authorizing such sale or 
removal is made by the state apiarist. Written notice of quarantine shall 
be posted by any officer at such quarantine apiary at a conspicuous place 
and a copy thereof shall be personally served or sent by registered mail 
to the owner of such apiary or person in charge thereof, and such quarantine 
shall continue in effect until it is ordered removed and a copy of such re- 
moval served in the same manner. 


5. To inspect any apiary or honey house or building or portion of build- 
ing or container in which honey is stored, graded or processed, and deter- 
mine whether or not any unsanitary conditions exist. If it is found that 
unsanitary conditions exist or are permitted to exist, the owner or person in 
charge shall be notified in writing to place such honey house, building or 
portion of building or container in a sanitary condition within a reasonable 
length of time, and any operator or owner of such honey house, building or 
container failing to obey such notice shall be guilty of a misdemeanor and 
shall be punished as provided in this act. 


History: En. Sec. 2, Ch. 79, L. 1947; 
amd. Sec. 1, Ch. 28, L. 1953. 


82-807. Registration. It shall be unlawful for any person, firm or cor- 
poration in the state of Montana to possess or own an apiary without regis- 
tering the same as hereinafter provided. Every person, firm or corporation 
who shall own or possess in the state of Montana an apiary shall, within 
sixty (60) days from and after the passage and approval of this act, and 
on or before the first day of April each year hereafter, cause the same to 
be registered in the following manner: 


1. Applications shall be made to the state apiarist for registration blank. 


2. Registration blanks shall be furnished by the state apiarist, which 
blank shall contain a statement of the name, place of residence, place of 
business, of the owner, together with the number of colonies of bees, hives 
and equipment in such apiary, and the location in the state, setting forth 
specifically the location by sectional division to the nearest quarter section, 
and the township and range, and if within the corporate limits of a town or 
city, by setting forth the number of the lot and block in such town or city 
and stating also the name of the owner, renter and/or occupant of the land 
whereupon such apiary is located, and give such other information as the 
state apiarist may require under rules and regulations established by him 
for the protection, safety and welfare of the public and beekeeping industry. 
The registration blanks shall also include the date when the location was 
first established. 

If additional colonies of bees are added to the apiary by purchase or any 
means other than natural increase, after the registration of the apiary, a 
report thereof shall be made to the state apiarist within thirty (80) days 
setting forth the number of additional colonies added to the apiary. 

3. Upon receipt of such application, and payment of the fees herein- 
after prescribed, the state apiarist shall be authorized to issue a certificate 
of registration for an apiary, setting forth the name of the owner, the 
specific location and the number of colonies of bees or size of the apiary 
authorized under such registration. 
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4. In issuing certificates of registration for apiaries established and 
registered as now provided by law, if there is a conflict between applicants 
with respect to location, the state apiarist shall give preference to the appli- 
cant having the oldest continuous established location. 


dD. Certificates of registration shall not be issued for new locations of 
apiaries which are within such close proximity to established registered 
apiaries that there is or may be danger of spread of disease, or that such 
proximity will or may interfere with the proper feeding and honey flow of 
such established apiaries. 


6. Before authorizing the establishment of new locations, the state 
apiarist shall give notice of at least ten (10) days by registered letter to all 
registered apiarists likely to be affected by the proposed new location so 
that any party affected may file written protests with the state apiarist 
against authorizing such new locations. In the event a written protest is 
filed, the state apiarist may require a hearing and notice of the time and 
place of such hearing shall be given all parties interested by registered mail 
at least ten (10) days before the date set for the hearing. Any party dis- 
satisfied with the order of the state aplarist may bring an action in the 
district court of the county where the proposed location is located, within 
fifteen (15) days, to set aside or modify the order of the state apiarist. In 
the event such action is not brought within fifteen (15) days, the order 
of the state apiarist shall be final and conclusive upon the parties to the 
proceedings. 

7. It shall be unlawful for the owner of any established registered 
apiary to change locations without first receiving from the state apiarist 
a permit to establish such new location. In making such appheation he shall 
specify the location with the same particularity as in the application or 
original registration. If such new location is not used within sixty (60) 
days after a permit is issued, then such permit shall lapse and all right 
thereunder shall terminate. Provided further that permits for new loca- 
tions shall not be issued for greater areas than the applicant can show are 
reasonably necessary for his needs consistent with good beekeeping practice. 


8. The certificate of registration issued pursuant hereto shall be posted 
in a conspicuous place at or near the location of his colony of honeybees or 
beehives, and in the event one owner has more than one location, he shall 
obtain a duplicate of his original registration certificate and the same shall 
be posted at each location. Such duplicate registration certificate shall have 
printed across the face thereof the word “duplicate.” 

9. An old apiary location which is not stocked with bees during at 
least part of the normal build-up or honey-producing season shall be forfeit 
[forfeited], and all rights thereunder shall lapse and terminate and the 
same shall be open for new registration at the next regular registration 
time. 

10. Any registration not applied for by April lst of each year here- 
after shall be considered as a late registration and as such shall incur an 
added penalty of ten (10) per cent of the regular applicable registration 
fee. Registrants who fail to apply for reregistration by April Ist of each 
year hereafter, shall be notified of their delinquency by the state apiarist. 
Such notification shall be by registered mail, postage prepaid, and shall be 
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deemed sufficient if deposited in a United States post office or mail box 
and addressed to such registrant at his last address appearing in the bee 
location registration files of the office of the state apiarist at least ten (10) 
days prior to May first. Any location for which application for reregistra- 
tion is not made by May first of each year hereafter shall be forfeit [for- 
feited] and all rights thereunder shall lapse and terminate. 


11. Any apiary not regularly attended in accordance with good bee- 
keeping practice and which comprises a hazard or threat to disease control 
in the beekeeping industry may be considered an abandoned apiary and 
will be subject to seizure by the state apiarist. Any diseased equipment 
may be burned and the remainder may be sold at public auction, proceeds 
after the cost of sale are deducted to be returned to the former owner or 
his estate; provided, however, that. before burning any such equipment, 
or causing the same to be sold, the state apiarist, or his deputy, shall give 
the owner of, or person in charge thereof, a written notice at least five (5) 
days prior to the date on which said property will be burned or sold. This 
notice to be given by registered mail or personally served upon the owner 
of, or person in charge of, such property. 


12. Any right a beekeeper may have to a location may be sold or 
transferred to a purchaser subject to the provisions of this act, provided 
all bees and equipment thereon are sold to said purchaser. 

History: En. Sec. 3, Ch. 79, L. 1947; Compiler’s Note 


amd. Sec. 2, Ch. 28, L. 1953. The bracketed word “forfeited” in sub- 
sections 9 and 10 of this section was in- 
serted by the compiler. 


82-808. Registration fees. Each year before a certificate of registration 
shall be issued for any apiary, the owner or applicant for such certificate 
shall pay to the state apiarist a registration fee in accordance with the fol- 
lowing schedule of fees for the total number of colonies owned or possessed 
by each applicant, firm or corporation in the state of Montana: 


Tato,iulO) colonies yo; bees ace eis An. Jae ee $ 1.00 
dil to'1) 50. colonies 2 es a lo ioe see re ata Dig 2.50 
blu to “200 ic Olonves ye set nF het a a Fe De ree ae 5.00 

20 1uto, 300 colonies 10s Seeee Pee oar ome ak Pees 7.50 
50 kivto 7400 colonics eis sk. cgi ne ee, ee 10.00 
401» to, 500 scolomies pi ee ee Bee ore Ae ay 20.00 
501. colonies and wupwardik!.... 2.  ae eee 25.00 


If, after the registration is made for the ensuing year, additional or new 
colonies are added, the same shall be reported as in this act provided and 
fees shall be paid in accordance with the above schedule for the total num- 
ber of colonies for that year. Provided further that a fee of three dollars 
($3.00) yearly shall be charged for the registration of any apiary not 
coming within the schedule above set forth. 

History: En. Sec. 4, Ch. 79, L. 1947. 


82-809. Inspection of used or secondhand beekeeping equipment trans- 
ported into the state. It shall be unlawful to transport or bring into the 
state of Montana any used beekeeping equipment or containers, including 


320 


STATE ENTOMOLOGIST 82-812 


honey to be extracted, unless it is certified and duly marked as disease-free 
by a state apiarist of the state from which it is being moved. The Montana 
state apiarist shall be advised in advance of the date of entry and the 
destination of said material. In addition, any previously used equipment 
transported into the state shall be quarantined by the state apiarist in 
accordance with the provisions of subdivision 4 of section 82-806, from the 
time it enters the state until it has been in use while under quarantine for a 
minimum of ninety (90) days and at least until the following July first. 

The costs of making inspections relating to the lifting of quarantine 
of said beekeeping equipment shall be paid in advance by the owner of 
said quarantined equipment and shall include a per diem of ten dollars 
($10.00) and all necessary traveling expenses and a fee of five dollars 
($5.00) for the issuance of a certificate of health. If inspection by the 
state apiarist of any other state, his deputy or deputies, is deemed insuffi- 
cient for the protection of the Montana bee industry by the Montana state 
apiarist or deputies, the Montana state apiarist will so state by public 
statement, and importation of beekeeping materials, including honey for 
extracting, from such state shall be denied, unless the same is first in- 
spected by the Montana state apiarist, or his deputy, and there is obtained 
from him a certificate of inspection showing that the same is apparently free 
from contagious or infectious disease. The costs of making such inspection 
shall be paid by the person requesting the same and inspection may be 
made at any point outside the state of Montana convenient to the person 
making the inspection. The Montana state apiarist may require that the 
costs of making such inspection be paid in advance and such costs shall 
include per diem of ten dollars ($10.00) and of necessary traveling expenses, 
and a fee of five dollars ($5.00) for the issuance of the certificate of inspec- 
tion. Such beekeeping materials shall also be subject to quarantine as 
hereinbefore in this section provided. 


History: En. Sec. 5, Ch. 79, L. 1947; 
amd. Sec. 3, Ch. 28, L. 1953. 


82-810. Importation of bees in combless packages. It shall be unlawful 
to transport or bring into the state of Montana bees in combless packages 
unless the same are accompanied by a certificate of health issued by the 
official inspector of the state or country from whence they came. The trans- 
portation of bees into this state without said certificate of health by any 
person or persons or by any common carrier or by any method of trans- 
portation shall be a violation of the provisions of this act and punished as 
hereinafter provided. 

History: En. Sec. 6, Ch. 79, L. 1947. 


82-811. Disposition of fees. All registration fees and inspection fees 
collected under the provisions of this act shall be transmitted by the state 
apiarist to the state treasurer, who shall deposit the same to the credit of 
the general fund of the state. 3 

History: En. Sec. 7, Ch. 79, L. 1947. 


82-812. Penalties. Any person, firm or corporation violating any of 
the provisions of this act shall be deemed guilty of a misdemeanor and 
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punished by a fine of not less than twenty-five dollars ($25.00) nor more 

than five hundred dollars ($500.00), or by imprisonment in the county jail 

not exceeding one (1) year, or by both such fine and imprisonment. 
History: En. Sec. 8, Ch. 79, L. 1947. 


82-813. Separability of act. If any clause, sentence, section, paragraph, 
part or portion of this act shall, for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, unconstitutional or inoperative, such 
judgment shall not affect, impair or invalidate the validity of the act as a 
whole, or the remainder of this or any part thereof which can be given 
effect, but shall be confined in its operation to the particular clause, sen- 
tence, section, paragraph, part or portion directly adjudged to be so invalid, 
unconstitutional or inoperative. 

History: En. Sec. 9, Ch. 79, L. 1947. 


82-814. Orders effective until reversed or modified by court. Until 
reversed or modified by a court of competent jurisdiction any order or 
regulation made and promulgated by the state apiarist, including any order 
refusing permit for the establishment of a new apiary location, shall be 
effective until reversed or modified by a final decision, or final judgment, 
and while such action is pending, (section 93-8706) ; and no injunction or 
other process or writ shall be issued or made by any court restraining such 
enforcement until such final determination. 

History: En. Sec. 10, Ch. 79, L. 1947. 


CHAPTER 9 
ENUMERATION OF CERTAIN EX OFFICIO STATE OFFICERS 


Section 82-901. Board of examiners. 
82-902. State prison commissioners. 
82-903. Board of pardons. 
82-904. Board of land commissioners. 


82-901. (116) Board of examiners. The governor, secretary of state, 
and attorney general constitute a board of examiners. 


History: En. Sec. 346, Pol. C. 1895; Collateral References 
re-en. Sec. 134, Rev. C. 1907; re-en. Sec. States@—45. 
116, R. C. M. 1921. 81 C.J.S. States § 66. 


82-902. (117) State prison commissioners. The governor, secretary of 
state, and attorney general constitute a board of state prison commissioners. 


History: En. Sec. 347, Pol. C. 1895; Collateral References 
re-en. Sec. 135, Rev. C. 1907; re-en. Sec. Prisons¢>6. 
117, R. C. M. 1921. 


82-903. (118) Board of pardons. The secretary of state, attorney gen- 
eral, and state auditor constitute the board of pardons. 
History: En. Sec. 348, Pol. C. 1895; board designated as the state board of 
re-en. Sec. 136, Rev. C. 1907; re-en. Sec. pardons. 
th Teh kya Collateral References 


NOTE.—This section would be affected Pardon€=5. 
by section 94-9822 which creates a new 67 C.J.S. Pardons § 3. 
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82-904. (119) Board of land commissioners. The governor, superin- 
tendent of public instruction, secretary of state, and attorney general con- 
stitute the state board of land commissioners. 


pee ons a Spils 349, Pol. C. 1895; Collateral References 

re-en. Sec. » Rev. C. 1907; re-en. Sec. States@-45. 

119, R, ©. M. 1921. 81 O.J.S. States § 52. 
CHAPTER 10 


EXAMINER, STATE 


Section 82-1001. Appointment and term of office. 

82-1002. Duties of state examiner. 

82-1003. Publication of examiner’s report to counties—entering in commis- 
sioners’ minutes. 

82-1004. Duty of state and county officers to aid in examination. 

82-1005. Power to examine books and papers. 

82-1006. Failure of county officers to transmit statements to state examiner— 
penalty. 

82-1007. Access to accounts of public officers—actions to compel. 

82-1008. Examination of accounts of cities, towns and certain school districts, 
and fire districts. 

82-1009. Laws applicable to such examinations. 

82-1010. Entering examiner’s report in minutes of city or town—publication. 

82-1011. Salary and expenses. 

82-1012. Repealed. 

82-1013. Repealed. 

82-1014. Examination of accounts and books of state institutions. 

82-1015. Duty of fiscal officers and other employees to aid in examination. 

82-1016. Report of examination and audit. 


82-1001. (209) Appointment and term of office. There shall be a state 
examiner who shall be appointed by the governor and confirmed by the 
senate, and shall hold his office for the term of four years and keep his 
office at the capitol. 


History: En. Sec. 490, Pol. C. 1895; it must be strictly construed. State v. 
re-en. Sec. 1, p. 105, L. 1897; re-en. Sec. 1, Aetna Banking & Trust Co., 34 M 379, 
Ch. 100, L. 1903; re-en. Sec. 208, Rev. C. 382, 87 P 268. 


1907; re-en. Sec. 209, R. C. M. 1921. 
Collateral References 


Strict Construction StatesG—46, 51. 
This act being of a highly penal nature, 81 C.J.S. States §§ 68, 77. 


82-1002. (210) Duties of state examiner. The duties of the state ex- 
aminer and his assistants are: 

1. To examine at least once in each year the books and accounts of 
the state treasurer, state auditor, secretary of state, clerk of the supreme 
court, state game warden, register of state land office, and all other state 
officers having the collection or handling of state money, county treasurers, 
county clerks, county assessors, district court clerks, county auditors, 
sheriffs, public administrators, boards of county commissioners of each 
county, and all other officers and boards whether temporary or permanent, 
however created and for whatever purpose, having the control, manage- 
ment, collection or disbursement of any public moneys of any character 
or description. 

2. To prescribe the general methods and details of accounting for 
the receipt and disbursement of all moneys belonging to the counties, 
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cities, towns, or school districts, and the educational, charitable, penal, and 
reformatory institutions of the state of Montana, and to establish in all 
such offices such general methods and details of accounting as are re- 
quired by law or are prescribed by the state examiner, and all county, city, 
town or school district officers, and officers of educational, charitable, 
penal and reformatory institutions of the state of Montana are hereby com- 
pelled to conform therewith. 


3. To examine at least once each year the books and accounts of the 
treasurer and secretary of each and all of the educational, charitable, penal 
and reformatory institutions of the state of Montana, and to examine into 
the financial affairs and conditions of each and all of said institutions. 


4. To visit each and every office of the officers, boards and institu- 
tions named in this act at least once in each year; and at such time to ex- 
amine the books, accounts and vouchers in said office, to verify state- 
ments of receipts and expenditures, and indebtedness, and to examine and 
pass upon the character and amounts of any commissions, percentage, or 
charges for services, exacted by any officer, and of all claims allowed by 
any of said officers, boards or institutions. 


5. To visit twice each year, or oftener, without previous notice, each 
of the banks, banking corporations and savings banks, building and lean 
associations, investment and loan companies incorporated under the laws 
of this state, or doing business under any law of the state concerning cor- 
porations, and to examine into their affairs and ascertain their financial 
condition ; to inspect and verify the value and the amount of their securities 
and assets, and to inquire into any violation of laws governing such banks, 
institutions, building and loan associations. 

6. The state examiner, after examination of the affairs of any state 
officer, board, or institution, or board of county commissioners, must make 
report to the governor and to the attorney general of the result of such 
examination, within sixty days thereafter; and if any violation of law or 
nonperformance of duty is found on the part of any such officer or board, 
they must be proceeded against by the attorney general or county attorney 
as provided by law. 

7. The state examiner, or his assistants, after the examination of the 
affairs of any county officers, must make report of such examination to 
the board of county commissioners and to the county attorney of such 
county, within thirty days after such examination; and if any violations of 
law or nonperformance of duty is found on the part of any county officer 
or board, such officer or board must be proceeded against by the county 
attorney of the county as provided by law. 

8. The state examiner must make an annual report to the governor 
immediately after the end of each fiscal year, but such report must not 
be printed unless the printing thereof be ordered by the state board of 
examiners. 

9. It shall be the duty of the county attorneys of the various counties 
of the state of Montana and the city attorneys of the various cities and 
towns of the state of Montana to make report to the state examiner with- 
in thirty days after receiving from the state examiner the report of 
any examination of any county, city or town, as to what proceedings he 


324 


STATE EXAMINER 82-1003 
has instituted or is intending to institute relating to violations of law and 
nonperformance of duty, as set forth in the report of the state examiner. 

10. If any county or city attorney refuses or neglects to notify the 
state examiner within thirty days after receiving the report of any exam- 
ination of any county, city or town, as to what proceedings he has insti- 
tuted or is about to institute against any officer for violations of law or 
nonperformance of duty, as evidenced by matters of record, and as set 
forth in the state examiners report; the state examiner may withhold the 
salary of such county or city attorney by filing notice with the proper 
officials, until proper and satisfactory explanation has been made to the 
state examiner for such nonperformance of duty, provided further, that 
should the county or city attorney fail or refuse to prosecute such cases, 
the state examiner may employ an attorney to prosecute such case at the 


expense of the county, city, or town. 


History: Ap. p. Sec. 491, Pol. C. 1895; 
amd. Sec. 1, p. 105, L. 1897; amd. Sec. 491, 
Ch. 100, L. 1903; re-en. Sec. 209, Rev. C. 
1907; re-en. Sec. 210, R. C. M. 1921; amd. 
Sec. 1, Ch. 78, L. 1923. 


NOTE.—Section 5-901 requires only an- 
nual visits to banks. 


Cross-References 


City budgets filed with state examiner, 
sec. 11-1406. 

County budgets, duties, sec. 16-1901 et 
seq. 

Fee cation districts, duties, sec. 89-2107. 

State department of public welfare, 
audit of receipts and disbursements, sec. 
71-206. 


County Auditing Contract Prohibited 


Since the state examiner is by law re- 
quired to examine the books of account of 
all county officers having to do with its 
financial affairs and report his findings to 
the board of county commissioners, the 
board is without power, express or implied, 
to enter into a contract with an accountant 
under which the latter, at a monthly com- 
pensation of $150, agreed to audit the 
books of the county for a period of years, 
make reports at stated intervals and 
render assistance to the board as well as 
the county officers in connection with 
county affairs, the effect of the contract 
being a usurpation of the examiner’s func- 
tions and an interference with his duties. 
Judith Basin County v. Rev ames} an, 89 M 
438, 442, 298 P 356. 


Inadequacy of Examination 


If the examination of county books re- 


82-1003. 
ing in commissioners’ minutes. 


quired to be made by the state examiner 
is not as comprehensive as one made by an 
individual, or is inadequate, or if it is de- 
sirable that more frequent examinations 
be had than the law requires of the state 
examiner, the remedy lies with the legisla- 
ture and not the courts, who must take the 
law as it is written. Judith Basin County 
v. Livingston, 89 M 438, 442, 298 P 356. 


Investigation of Affairs of County Offi- 
cers 


The report required to be made by the 
state examiner or his assistants after the 
examination of the affairs of a county 
officer to the board of county commission- 
ers under subsection 7 of this section, is 
merely intended for the guidance of the 
latter officers, and, in itself, is not a source 
of evidence as to the facts stated therein. 
State v. Ray, 88 M 436, 442, 294 P 368. 

A report of the deputy state examiner 
as to the result of his investigation of a 
county office is not a public or official book 
or record within the meaning of section 
93-1001-32, making entries in public or 
other official books or records made by a 
public officer prima facie evidence of the 
facts therein stated, and inadmissible in 
a prosecution of the officer for larceny of 
public funds, especially where it is based 
not only upon books and records, but upon 
affidavits. State v. Ray, 88 M 4386, 442, 294 
P 368. 


Collateral References 


District and Prosecuting Attorneys©@=8 ; 
Municipal Corporations©—170; States¢73. 
27 O.J.S. District and Prosecuting At- 
torneys §§10, 14; 62 C.J.S. Municipal 
Corporations § 545; 81 C.J.S. States § 66. 


(210.1) Publication of examiner’s report to counties—enter- 
Upon the receipt of the state examiner’s re- 


port covering the examination of the affairs of any county, it shall be the 
duty of the board of county commissioners of such county, to have such re- 
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port entered and made a part of the minutes of the next regular meeting of 
such board; provided such report shall not be published by the board of 
county commissioners as a part of the minutes of its proceedings. Pro- 
vided, further, that the state examiner shall, at the time such report of 
examination is forwarded to the county commissioners, send a like copy 
to the official newspaper of the county for publication. Such publication 
shall be had once in the official newspaper forthwith, and shall be a charge 
against the county at the same rate as provided for in the contract for 
county printing for proceedings of the county commissioners. 


History: En. Sec. 1, Ch. 30, L. 1923; Collateral References 
amd. Sec. 1, Ch. 85, L. 1925; amd. Sec. 1, Counties€=53; States¢=73. 
Ch. 81, L. 1927. 20 C.J.S. Counties § 91; 81 C.J.S. States 
59. 
References S 


State v. Ray, 88 M 436, 443, 294 P 368. 


82-1004. (211) Duty of state and county officers to aid in examination. 
All officers of the state and counties, and all officers and employees of all 
banking and other institutions mentioned in this act, must afford all rea- 
sonable facilities for the investigation provided for in this act, and all such 
officers, managers, and employees must make return and exhibits to the 
state examiner under oath, in such form and in such manner as he may 
prescribe, not conflicting with the present form of county records. Every 
officer or person violating the provisions of this section is guilty of a mis- 
demeanor and shall be punished by imprisonment in the county jail not ex- 
ceeding six months, or by fine not exceeding five hundred dollars or both. 


History: En. Sec. 492, p. 107, L. 1897; Collateral References 
re-en. Sec. 492, Ch. 100, L. 1903; re-en. Obstructing Justice€=7; States@=73. 
Sec. 210, Rev. C. 1907; re-en. Sec, 211, 67 C.J.S. Obstructing Justice §5; 81 
R. C. M. 1921. C.5.8. States § 66. 


82-1005. (212) Power to examine books and papers. The state exam- 
iner or his assistant has power to examine any books, papers, accounts, and 
documents in the office or possession of any county or state officer, or 
banking or other institution referred to in this act, and to send for persons 
or papers and to examine under oath any and all persons concerning the 
same. 


History: Ap. p. Sec. 494, Pol. C. 1895; Collateral References 
amd. Sec. 493, p. 107, L. 1897; amd. Sec. StatesC73. 
493, Ch. 100, L. 1903; re-en. Sec. 211, Rev. 81 O.J.S. States § 66. 


C. 1907; re-en. Sec. 212, R. C. M. 1921. 


82-1006. (213) Failure of county officers to transmit statements to 
state examiner—penalty. If any county clerk or county treasurer shall fail 
to make and transmit to the state examiner’s office any copy of any quar- 
terly report required by the state examiner, within ten days after the end 
of a quarter, or any annual financial statement of the county within twenty 
days after end of fiscal year, then said officer so required to furnish such 
report or copy shall forfeit to the county one hundred dollars to be de- 
ducted from his salary by the board of county commissioners of such 
county on notice of such failure from the state examiner. 
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If any officer refuses or neglects to comply with any lawful regulation 
prescribed by the state examiner, under authority of paragraph 2 of 
section 82-1002, the salary of such officer shall, on request of the state 
examiner, to the proper official, be withheld until such recreant official 
obeys, and the state examiner certifies approval to the disbursing officer. 


History: Ap. p. Sec. 494, p. 107, L. Collateral References 
1897; amd. Sec. 494, Ch. 100, L. 1903; amd. Counties€=74 (2, 3); States€=72. 
Sec. 1, Ch. 149, L. 1907; re-en. Sec. 212, 20 C.J.S. Counties §§ 117, 119; 81 C.J.S. 


Rev. C. 1907; re-en. Sec. 213, R. C. M. 1921.  gtates § 66. 


82-1007. (214) Access to accounts of public officers—actions to compel. 


(1) The state examiner shall have full power and authority to count the 
cash, verify the bank accounts and verify any and all accounts of any public 
officer whose accounts he is examining pursuant to law. 

(2) Any state, county, city, town or school district officer who shall 
refuse to accord the state examiner access during an examination of such 
officer’s accounts, to his cash, bank accounts, or any of the papers, vouchers 
or records of his office, or if the state examiner, after counting the cash and 
verifying the bank accounts of such officer shall find that a shortage exists 
in the accounts of said officer, the state examiner shall forthwith file a 
verified preliminary report showing the refusal of such officer to accord to 
him access to the examination of such accounts, cash, bank accounts, papers, 
vouchers or records, or the existence of such shortage, and the amount 
or approximate amount thereof with the secretary of state if such officer 
shall be a state officer, with the board of county commissioners of the proper 
county if the officer be a county or school district officer, and with the 
city or town council if the officer be a city or town officer; upon the filing 
of such verified statement, such officer shall immediately be suspended from 
the duties and emoluments of his office, and the governor, in the case 
of a state officer, and the board of county commissioners of the county in 
ease of county or school district officers, and the city or town council in 
case of a city or town officer, shall appoint some qualified person to such 
office, pending the completion of such examination. 

(3) Upon the completion of the audit or examination of the accounts 
of such officer by the state examiner, if a shortage shall be found to have 
existed in the accounts of such officer on the date of the commencement 
of such examination, the state examiner shall file, in the office of the 
secretary of state in case of a state officer, and the board of county 
commissioners of the proper county in the case of a county or school district 
officer, and with the city or town council in the case of a city or town 
officer, a verified final report of the examination or audit, showing such 
shortage, whereupon the right of such officer to such office shall be for- 
feited, and such office shall thereupon become vacant as of the date of the 
suspension of such officer as hereinabove provided, and the person appointed 
to such office upon the suspension of said officer shall hold said office until 
the election and qualification of his successor, as provided by law. 

(4) <Any officer whose right to office has been forfeited may, within 
ten days after the filing of the state examiner’s final report or audit as 
herein provided, institute in the district court of the proper judicial district, 
a proceeding in quo warranto to test the right of his successor to hold 
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such office, and the accuracy of the said final report and audit of the 
state examiner. 


History: En. Sec. 1, Ch. 84, L. 1915; 
re-en. Sec. 214, R. C. M. 1921; amd. Sec. 1, 
Ch. 179, L. 1939. 


eant on mere filing of a final verified re- 
port by state examiner showing a short- 
age in accounts in office without notice or 
hearing is invalid as denying due process 
of law. State ex rel. Ryan v. Norby, 118 
M 283, 165 P 2d 302, 303. 


Constitutionality 


This statute in so far as it declares an 
elective public office for a fixed term va- 


82-1008. (215) Examination of accounts of cities, towns and certain 
school districts, and fire districts. The state examiner in addition to the 
duties now imposed upon his office, shall have the power and authority 
and it shall be his duty, to make at least one (1) examination each year 
of the books and accounts of all incorporated cities and towns. 


The state examiner shall have the power and authority, and it shall 
be his duty, to make at least one (1) examination during each fiscal year 
of the books and accounts of all school districts of the first and second 
class and of third class districts maintaining a high school, in ike manner 
aS is now required by law for the examination of the books and accounts 
of state and county officers. 


For such examination a fee of seven dollars fifty cents ($7.50) per 
hour per man shall be charged and said fee must be paid by such district 
into the state treasury and the state treasurer shall accredit such payment 
to the special examiners’ fund. 

A copy of the examiner’s report shall be filed with the county superin- 
tendent of schools, the state superintendent of public instruction, and 
the clerk of the school district, and any citizen of the state of Montana 
shall have the right to inspect, copy out and publish any of the facts 
therein contained. 

The state examiner shall have the power and authority and it shall 
be his duty to make at least one (1) examination during each fiscal year 
[of] the books and accounts of all fire districts and volunteer fire depart- 
ments created and existing in unincorporated areas, towns and villages 
supported by a mill levy. 

For such examination a fee of seven dollars fifty cents ($7.50) per 
hour per man shall be charged and said fee shall be paid by the fire 
district or fire department into the state treasury and credited by the 
state treasurer to the earmarked revenue fund. 

A copy of such audit shall be filed with the clerk and recorder of the 
county in which such fire district or fire department exists. 


History: En. Sec. 1, Ch. 84, L. 1913; 
re-en. Sec. 215, R. C. M. 1921; amd. Sec. 
1, Ch. 164, L. 1937; amd. Sec. 1, Ch. 169, 
L. 1955; amd. Sec. 1, Ch. 137, L. 1959; 
amd. Sec. 1, Ch. 125, L. 1963; amd. Sec. 1, 
Ch. 141, L. 1963. 


Compiler’s Notes 


This section was amended twice in 1963, 
once by Ch. 125 and once by Ch. 141. 
Neither amendatory act mentioned nor in- 
cluded the changes made by the other. 
Since the amendments do not appear to 


conflict, however, the compiler has made 
a composite section incorporating the 
changes made by both. 

The bracketed word “of” in the fifth 
paragraph of this section was inserted by 
the compiler. 


Right of State Examiner to Bring Pro- 
ceeding to Remove School Trustee 

It is doubtful whether, under this sec- 
tion and section 82-1009, the state ex- 
aminer has statutory power to bring an 
action to remove a school trustee accused 
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of charging and collecting illegal fees Collateral References 
under section 94-5516. State ex rel. Gal- StatesG=73. 

breath v. District Court, 108 M 425, 431 81 C.J.S. Stat 

O1-P ba 294. ’ ’ ’ a S. States § 66. 


82-1009. (216) Laws applicable to such examinations. That all laws 
now in force relative to the examination of the books and accounts of state 
and county officers, are, and the same are hereby declared to be applicable 
to the examination of the books and accounts of incorporated cities and 
towns, and to the books and accounts of school districts of the first and 
second class. 


History: En. Sec. 2, Ch. 84, L. 1913; Collateral References 
re-en. Sec. 216, R. C. M. 1921. StatesG=73. 


81 C.J.S. States § 66. 


82-1010. (216.1) Entering examiner’s report in minutes of city or town 
—publication. Upon receipt of the state examiner’s report covering the 
examination of the affairs of any incorporated city or town, it shall be the 
duty of the mayor and the members of the city council or city commission 
to have such report entered and made a part of the minutes of the next 
regular meeting. Provided, further, that the state examiner shall, at the 
time such report of examination is forwarded to the city or town officials, 
send a like copy to the official newspaper of the city or town for publica- 
tion. Such publication shall be published in one issue of the aforesaid 
official newspaper forthwith and shall be a charge against the city or town 
at a rate to be agreed on but not to exceed that charged boards of county 
commissioners for the printing of the reports of the state examiner. 


History: En. Sec. 1, Ch. 33, L. 1929. 62 C.J.S. Municipal Corporations § 409; 
81 C.J.S. States § 66. 
Collateral References 


Municipal Corporations€-100; States 
73. 


82-1011. (218) Salary and expenses. The salary of the state exam- 
iner, for all services rendered in any capacity whatever, shall be not more 
than ten thousand dollars ($10,000) per year, and in addition thereto the 
state shall pay the necessary office and travel expenses of himself and 
assistants. 


History: En. Sec. 1, Ch. 149, L. 1907; Collateral References 
Sec. 213, Rev. C. 1907; amd. Sec. 1, Ch. 93, StatesG=60. 
L. 1911; re-en. Sec. 218, R. C. M. 1921; 81 C.J.S. States § 89. 


amd. Sec. 1, Ch. 98, L. 1953; amd. Sec. 
7, Ch. 225, L. 1963. 


82-1012, 82-1013. (219, 223) Repealed—Chapter 129, Laws of 1963; 
Chapter 177, Laws of 1965. 


Repeal 56,)in- 1929; Secs 1, Ch. 180, Li. 1939), re- 

These sections (Ap. p. See. 496, Pol. C. lating to bonds of the state examiner and 
1895; Sec. 499, p. 109, L. 1897; See. 499, his assistants and salaries of assistants, 
Ch. 100, L. 1903; Secs. 1, 499, Ch. 149, L. were repealed by See. 1, Ch. 129, Laws 
1907; See. 2, Ch. 93, L. 1911; Sec. 1, Ch. 1963; Sec. 51, Ch. 177, Laws 1965. 


82-1014. Examination of accounts and books of state institutions. The 
state examiner is hereby directed to examine and audit each fiscal year 
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the accounts and books of all institutions in the department of institutions, 
state school for the deaf and blind and the various units of the university 
of Montana, and has authority to employ such clerical, accounting and 
other personnel as may be deemed necessary by him to carry out the 
provisions of this act. Such examination shall include, within reason, but 
not limited to, the verification of all fees collected and their disposition, a 
statement of all income including federal and private grants, the tabulation 
of expenditures made from each of the appropriations granted by the 
legislative assembly, the consideration of all claims and expenditures as 
to their fund allocation and validity, the analysis of the sources of funds 
applied to the redemption of revenue bonds outstanding, the segregation 
of expenses allocated to buildings and activities designated as self-liquidat- 
ing, and any investigation as may be requested by the governing boards 
of the institutions. 

The state examiner shall also conduct an annual examination and audit 
of the office of state controller, ex officio state purchasing agent. Such 
examination shall include the verification of all fees collected and their 
disposition, and shall also include an examination and appraisal of the 
procedures followed by the purchasing division for the purchase of sup- 
plies and capital equipment for state agencies. 


History: En. Sec. 1, Ch. 279, L. 1959; 
amd. Sec. 1, Ch. 81, L. 1961; amd. Sec. 
91, Ch. 199, L. 1965. 


82-1015. Duty of fiscal officers and other employees to aid in ex- 
amination. It shall be the duty of the fiscal officer and other employees 
of each educational unit to furnish to the state examiner or his repre- 
sentative, when requested by him, all information, records, and books of 
account required in the course of the examination, and to render such 
assistance as may be required. 

History: En. Sec. 2, Ch. 279, L. 1959. 


82-1016. Report of examination and audit. The state examiner shall 
report to the governor and the governing boards of the various institu- 
tions, the results of such examination and audit, including any comments, 
criticism, and recommendations, which report shall be available to the 
legislative council and legislative assembly. 


History: En. Sec. 3, Ch. 279, L. 1959; 
amd. Sec. 2, Ch. 81, L. 1961. 


CHAPTER 11 


EXAMINERS, STATE BOARD OF—STATE PRINTING CONTRACT 
AND SUPPLIES 


Section 82-1101. Board, how composed. 
82-1102. Meetings and officers. 
82-1103. Repealed. 
82-1104. Prison made goods not affected. 
82-1105. Records. 
82-1106. Rules and regulations. 
82-1107. Witnesses. 
82-1108. Depositions, 
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82-1109 to 82-1112. Repealed. 


82-1113. Unsettled claims. 

82-1114. Time for meeting for action on unsettled claims. 
82-1115. Proof and examination of such claims. 

82-1116. Report on such claim. 

82-1117. Disqualifications. 

82-1118. Restrictions on power of board. 

82-1119. Appeals. 

82-1120. Repealed. 

82-1121. Board may prevent payment of auditor’s warrants. 
82-1122 to 82-1130. Repealed. 

82-1131. Advertising for bids—when required—contracts—requirements—ad- 


vertising—prohibiting subterfuge to avoid intent of this act. 
82-1131.1. Repeal clause. 


82-1132. Repealed. 

82-1133. Number of bids required—certified check to accompany bid. 
82-1134. Repealed. 

82-1135. Cost plus system invalidates contracts. 


82-1136. State purchasing department not affected. 

82-1137. State printing—union label—requirements of responsibility—state 
preferences. 

82-1138. Penalty. 

82-1139. The bond. 

82-1140 to 82-1143. Repealed. 

82-1144. No officer to be interested in contracts. 

82-1145. Repealed. 

82-1146. Repealed. 

82-1147. Public works contracts may include provisions required by federal 
agencies. 

82-1148. Repealed. 

82-1149. Establishment of prices for state printing. 

82-1150. Basis of measurement. 

82-1151. Lower rates permissible. 

82-1152. Affidavit of printer—allowance of claims. 

82-1153. Penalty for false affidavit or overcharge. 

82-1154. Size of type for state publications, 

82-1155. Rule and figure work—short pages. 

82-1156. Computation of title pages and cuts—exceptions. 

82-1157. Preference of Montana printers and binders in publishing decisions, 
session laws and codes. 

82-1101. (232) Board, how composed. The governor, secretary of 


state, and attorney general constitute a board of examiners. This board 
is not required to examine settled or liquidated claims for expenditures 


of any office or department of state government. 


History: 
acted as Sections 1 to 21, pp. 183 to 187, 
L. 1891; re-en. Secs. 680 to 701, Pol. C. 
1895; appearing as Secs. 226 to 247, Rev. 
C. 1907; re-en. Sec. 232, R. C. M. 1921; 
amd. Sec. 7, Ch. 97, L. 1961. Cal. Pol. C. 
Secs. 654-685. 


Cross-References 


Contingent revolving accounts, 
concerning, sec. 79-602. 

Employees of state, fixing compensation 
and tenure of, sec. 59-901. 

Investment of special funds in general 
fund warrants, see. 79-305. 

Neglect of duty, penalty, sec. 94-1514. 

Secretary of state, expense account, sec. 
82-2212. 

State treasurer, examination of books 
and suspension, secs. 79-811, 79-812. 


duties 


(3) 


oO 


Sections 232 to 253 were en- 


Veterans’ welfare fund, duties, sec. 77- 
1003. 


Limitations 


Both this section and section 20, article 
VII of the constitution, apply to unliqui- 
dated claims, and not to those the amounts 
of which have been fixed specifically by 
contract or by any department of the state 
government having authority to fix them. 
State ex rel. Schneider v. Cunningham, 39 
Me T0a bie LOT iOG2, 


References 


Wheeler v. Mitchell, 110 M 385, 387, 101 
P2007 1 


Collateral References 


States€—45, 173. 
81 C.J.S. States §§ 66, 201. 
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Power to remit, release, or compromise Power of city, town, or county or its 
tax claims. 99 ALR 1062 and 28 ALR 2d _ officials to compromise claim. 105 ALR 170 
1425. and 15 ALR 2d 1359. 


82-1102. (233) Meetings and officers. The meetings of the said board 
are held at the seat of government on the third Monday in each month, 
and such other times as the president may eall it together; and the gov- 
ernor is the president and the secretary of state is the secretary of said 
board, and, in the absence of either, an officer pro tempore may be elected 
from their number. 


History: Sec. 227, Rev. C. 1907; re-en. 344; State v. Rouleau, 68 M 529, 540, 219 
Sec. 233, R. C. M. 1921. See also history P 1096. 


of Sec. 82-1101. 
Collateral References 


References States@=173. 
Porter v. Hartley, 67 M 244, 251, 216 P 81 C.J.S. States § 201. 


82-1103. Repealed—Chapter 199, Laws of 1965. 


Repeal L. 1953), relating to exchange of surplus 
This section (Sec. 1, Ch. 69, L. 1943; commodities by state institutions, was re- 
Sec. 1, Ch. 116, L. 1949; Sec..1, Ch. 35, pealed by See. 101, Ch. 199, Laws 1965. 


82-1104. Prison made goods not affected. Nothing in this act shall be 
deemed to modify, amend or abridge sections 4-347, 4-348, 79-601, 84-1603, 
84-1901, 84-1902, 84-1903, 84-2012 and 84-2208, or any law or laws pertain- 
ing to the making or marketing of prison made goods or any law or laws 
regulating or prohibiting the use or employment of convict labor. 

History: En. Sec. 2, Ch. 69, L. 1943. 


82-1105. (2384) Records. The board must keep a record of all its 
proceedings, and any member may cause his dissent to the action of the 
majority upon any matter to be entered upon such record. 


History: Sec. 228, Rev. C. 1907; re-en. References 
Sec. 234, R. C. M. 1921; amd. Sec. 8, Ch. State v. Rouleau, 68 M 529, 540, 219 P 
97, L. 1961. See also history of Sec. 82- 4 96. 
1101. 


82-1106. (235) Rules and regulations. The board. may, in writing, 
establish rules and regulations not inconsistent with law for its govern- 
ment. 


History: Sec. 229, Rev. C. 1907; re-en. 
Sec. 235, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1107. (236) Witnesses. The president may issue subpoenas and 
compel the attendance of witnesses before the board, or any member there- 
of, in the same manner that any court in the state may; and whenever the 
testimony of any witness against a demand pending before it is material, 
the president must cause the attendance of the witness before the board, or 
a member thereof, to testify concerning the demand, and the board may 
make a reasonable allowance therefor, not exceeding the fees of witnesses 
in civil cases, which must be paid out of the appropriation for the contingent 
expenses of the board, but in no instance can an allowance be made in 
favor of a witness who appeared in behalf of the claimant. 
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History: Sec. 230, Rev. C. 1907; re-en. 
Sec. 236, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1108. (237) Depositions. 
depositions to be used before it. 
History: Sec. 231, Rev. C. 1907; re-en. 


Sec. 237, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1109 to 82-1112. 
Repeal 
These sections (Secs. 232 to 235, Rev. C. 
1907; See. 1, Ch: 138,11." 1953 ;» Sec. 1,. Ch. 
Li l0po2/ Sec. *1, Ch. 21,12 1957), re- 
lating to presentation and approval of 
claims, were repealed by Sec. 32, Ch. 97, 


(238 to 241) 


82-1118. (242) Unsettled claims. 


82-1115 


Collateral References 


States€-181. 
81 C.J.S. States § 200. 


Kach member of the board may take 


Collateral References 
Depositions¢49. 
26A C.J.S. Depositions § 17. 


Repealed—Chapter 97, Laws of 1961. 


Laws 1961. Section 1 of Ch. 127, Laws 
1961, purported to amend section 82-1109. 
However, since the section had been re- 
pealed by Sec. 32, Ch. 97, Laws 1961, the 
attempted amendment was nugatory under 
the provisions of section 43-515. 


Any person having a claim against 


the state, the settlement of which is not otherwise provided for by law, must 
present the same to the board of examiners, at least two months before the 
meeting of the legislative assembly, accompanied by a statement showing 
the facts constituting the claim, verified in the same manner as complaints 


in civil actions. 


History: Sec. 236, Rev. C. 1907; re-en. 
Sec. 242, R. C. M. 1921. See also history 
of Sec. 82-1101. 


Cross-Reference 
Verification of pleadings in civil actions, 
see. 93-3702. 


Property Taken by the State 


The right to just compensation for pri- 
vate property taken for use by the state 
is a specific constitutional right; where 


plaintiff sold land to the state and a dis- 
pute later arose as to the value of im- 
provements on the land and _ plaintiff’s 
interest therein, plaintiff was entitled to 
bring suit against the state and it was not 
necessary for him to proceed under this 
section. Alexander v. State Highway Com- 
mission, 142 M 93, 381 P 2d 780. 


Collateral References 


States@-175, 176. 
81 C.J.S. States § 203. 


82-1114. (243) Time for meeting for action on unsettled claims. On 
the first Monday of November preceding the meeting of each legislative 
assembly, the board must hold a session for the purpose of examining the 
class of claims referred to in the preceding section, and may adjourn from 
time to time until their work is completed. They must cause a list and 
brief abstract of all claims filed with them up to that date to be made and 
published in some newspaper at the seat of government for such time as 
they may prescribe. The list must be accompanied by a general notice of 
the order in which and of the time when the board will proceed to examine 
the claims. 


History: Sec. 237, Rev. C. 1907; re-en. 
Sec. 243, R. C. M. 1921. See also history 
of Sec. 82-1101. 


Collateral References 


StatesC181. 
81 C.J.S. States § 200. 


The board 


82-1115. (244) Proof and examination of such claims. 
must, at the time designated, proceed to examine and adjust all such claims. 
They may hear evidence in support of or against them, and report to the 
legislative assembly such facts and recommendations concerning them as 
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they may think proper. In making their recommendations they may 
state and use any official or personal knowledge which any member of the 
board may have touching such claims. 


History: Sec. 238, Rev. C. 1907; re-en. References 
Sec. 244, R. C. M. 1921. See also history Porter v. Hartley, 67 M 244, 252, 216 P 
of Sec. 82-1101. 344, 


82-1116. (245) Report on such claim. The board must make up 
their report and recommendations at least thirty days before the meeting 
of the legislative assembly. A brief abstract of their report, showing the 
claims rejected, and those, or the amounts thereof, allowed, must be pub- 
lished in a newspaper published at the seat of government for such time as 
the board may prescribe before the meeting of the legislative assembly. 


History: Sec. 239, Rev. C. 1907; re-en. 
Sec. 245, R. C. M. 1921. See also history 
of Sec. 82-1101. 


82-1117. (246) Disqualifications. No member of the board must 
act upon any claim in which he is interested, or for expenditures incurred in 
his office, nor must he be present when the decision thereon is made. 


History: Sec. 240, Rev. C. 1907; re-en. Collateral References 
Sec. 246, R. C. M. 1921. See also history States63173. 
of Sec. 82-1101. 81 C.J.S. States § 201. 


82-1118. (247) Restrictions on power of board. The board must not 
entertain for the second time a demand against the state once rejected by it 
or by the legislative assembly, unless such facts are presented to the board 
as in suits between individuals would furnish sufficient ground for granting 
a new trial. 


History: Sec. 241, Rev. C. 1907; re-en. Collateral References 
Sec. 247, R. C. M. 1921. See also history StatesG185. 
of Sec. 82-1101. 81 C.J.S. States § 205. 


82-1119. (248) Appeals. Any person interested, who is aggrieved by 
the disapproval of a claim by the board, may appeal from the decision to 
the legislative assembly of the state, by filing with the board a notice there- 
of, and upon the receipt of such notice the board must transmit the demand 
and all the papers accompanying the same, with a statement of the evidence 
taken before it, to the legislative assembly. 


History: Sec. 242, Rev. C. 1907; re-en. Collateral References 
Sec. 248, R. C. M. 1921. See also history StatesG183. 
of Sec. 82-1101. 81 C.J.S. States § 210. 


82-1120. (249) Repealed—Chapter 97, Laws of 1961. 


Repeal board of examiners, was repealed by See. 
This section (See. 243, Rev. C. 1907), 3%, Ch. 97, Laws 1961. 
relating to claims not approved by the 


82-1121. (250) Board may prevent payment of auditor’s warrants. 
Whenever the board has reason to believe that the state auditor has drawn, 
or is about to draw his warrant without authority of law, or for a larger 
amount than the state actually owes, the board must notify the state 
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treasurer not to pay the warrant so drawn or to be drawn; and there- 
upon the treasurer is prohibited from paying the warrant, whether already 
drawn or not, until he is otherwise directed by the legislative assembly or 


the board. 
History: Sec. 244, Rev. C. 1907; re-en. 


Sec. 250, R. C. M. 1921. See also history 


of Sec. 82-1101. 


References 


State ex rel. Jones v. Erickson, 75 M 
429, 457, 244 P 287, 


82-1122 to 82-1130. 
Chapter 271, Laws of 1963. 
Repeal 


These sections (Secs. 702 to 707, Pol. C. 
1895; Sees. 245 to 253, Rev. C. 1907; See. 
10, Ch. 80, L. 1961), relating to the ex- 


Collateral References 


States€-142. 
81 C.J.S. States § 175. 


(251 to 259) Repealed—Chapter 80, Laws of 1961; 


and state treasurer, the board of supplies, 
and the furnishing board, were repealed by 
Sec. 14, Ch. 80, Laws 1961; See. 33, Ch. 
271, Laws 1963. 


amination of the books of the state auditor 


82-1131. (259.1) Advertising for bids—when required—contracts—re- 
quirements—advertising—prohibiting subterfuge to avoid intent of this 
act. In all cases, it shall be unlawful for the board of examiners or any 
offices, departments, institutions, or any agent of the state of Montana 
acting for or in behalf of said state to do, to cause to be done, or to let 
any contract for the construction of buildings or the alteration and im- 
provement of buildings and adjacent grounds on behalf of and for the 
benefit of the state where the amount involved is one thousand dollars 
($1,000.00) or more without first advertising in at least one (1) issue 
each week for three (3) consecutive weeks in two (2) newspapers pub- 
lished in the state, one (1) of which must be published at the seat of 
government, and the other in the county where the work is to be per- 
formed calling for sealed bids to perform such work and stating the time 
and place, when and where such bids will be considered. All such jobs 
of work shall be done, caused to be done, or contracted for only after 
competitive bidding. In any ease, if no bid for such job of work shall 
be accepted such work shall not be done or accomplished, and the same 
shall be readvertised, from time to time, until the same shall be awarded 
to a qualified competitive bidder therefor. 


History: En. Sec. 1, Ch. 149, L. 1927; 
amd. Sec. 1, Ch. 142, L. 1961. 


Collateral References 


States@—98. 

81 C.J.S. States § 116. 

43 Am. Jur. 764, Public Works and Con- 
tracts, § 23 et seq. 


Bidder’s variation from specifications on 
bid for public work. 65 ALR 835. 

Evasion of law requiring contract for 
publie work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to that 
law. 69 ALR 697. 

What is an “emergency” within statu- 


tory provision excepting emergency con- 
tract or work for requirement of bidding 
on public contracts. 71 ALR 173. 

Right in submitting proposal for bids on 
publie works to require bid on unit basis, 
with reservation to public authorities of 
right to determine amount or extent of 
work. 79 ALR 225. 

Mandamus to compel consideration, ac- 
ceptance, or rejection of bids for public 
contract. 80 ALR 1382. 

Right to award public contract to one 
other than lowest financial bidder as af- 
fected by fact that bidder furnishes bond. 
86 ALR 131. 

Liability of municipality or other gov- 
ernmental body on implied or quasi con- 
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tract for value of property or work. 154 
ALR 356. 

Rights and remedies of bidder for pub- 
lic contract who has not entered into a 
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contract, where bid was based on his own 
mistake of fact or that of his employees. 
52 ALR 2d 792. 


DECISIONS UNDER FORMER LAW 


Constitutionality 


The provisions of former section 82-1128, 
requiring all contracts to be advertised, 
were not repugnant to section 30, article V 
of the constitution. State ex rel. Robert 
Mitchell Furniture Co. v. Toole, 26 M 22, 
66 P 496. 


Approval of Contracts 


A compliance with former section 82- 
1141, requiring approval of contracts by 
governor and state treasurer, was indis- 
pensable to the validity of a contract for 
public printing, and such a contract, en- 
tered into by a party with the state board 
of examiners, without the approval of the 
governor and state treasurer, was void. 
State ex rel. State Publishing Co. v. Hogan, 
22 M 384, 390, 56 P 818. 


Under former section 82-1141, the duty 
of the governor and state treasurer to 
approve a contract for state printing was 
not ministerial, but involved judicial dis- 
eretion, and could not be controlled by 
mandamus. State ex rel. State Publishing 
Co. v. Smith, 23 M 44, 50, 57. P 449. 


Authority of Board of Examiners 


When the board of examiners has exer- 
cised the powers conferred upon it by the 
constitution and legislative enactments of 
the state, its functions are ended. State 
ex rel. Schneider v. Cunningham, 39 M 165, 
101 P 962; Porter v. Hartley, 67 M 244, 
216 P 344. 


Awarding the Contract 


The statute imposes upon the board of 
examiners the duty to award the contract 
to the lowest responsible bidder, unless the 
bids be rejected; and whenever, after a 
compliance with the statutory prerequisites 
essential to the valid acceptance of a bid, 
it has regularly awarded the contract, 
there springs into existence vested rights 
which the board cannot destroy or impair. 
It cannot insert into the formal written 
contract any condition not consonant with 
the contract already made by virtue of the 
acceptance of the bid. In the absence of 
fraud, accident, and mistake, or other legal 
reason sufficient to render the acceptance 
void or voidable, the contract resulting 
therefrom cannot (unless by mutual con- 
sent) be changed or annulled, nor may its 


82-1131.1. Repeal clause. 


obligation be impaired, by any act of the 
board. State ex rel. Robert Mitchell Fur- 
niture Co. v. Toole, 26 M 29, 66 P 496. 


Municipal Contracts 


Where advertising for bids is a statu- 
tory requirement, neither the municipality 
nor its agents can make a contract bind- 
ing upon it without compliance with the 
formalities so prescribed. State ex rel. 
Robert Mitchell Furniture Co. v. Toole, 26 
M 22, 35, 66 P 496. 


Rescission of Contract 


Where the board regularly accepts a bid 
for supplies, its action in subsequently at- 
tempting to rescind the contract because 
the bidder is shown to be a corporation 
employing nonunion workmen, and hostile 
to labor organizations, is void. State ex 
rel. Robert Mitchell Furniture Co. v. Toole, 
26 M 22, 29, 66 P 496. 


Scope of Section 


This statute deals with the procedure to 
be followed when and if a contract is to 
be awarded. It does not set forth the 
instances when a contract must be let, nor 
does it prohibit state officers and employ- 
ees from performing work on state build- 
ings. Montana Chapter, National Electri- 
cal Contractors Assn. v. State Board of 
Education, 137 M 382, 352 P 2d 258, 259. 


Supplies 2 

When an advertisement for proposals for 
the furnishing of supplies was not made in 
compliance with former section 82-1128, 
but was made only in a newspaper which 
had the contract for the public printing, 
the contention that the publication was 
lawful because the advertisement was pub- 
lic printing was without merit. State ex 
rel. Robert Mitchell Furniture Co. v. 
Toole, 26 M 22, 35, 66 P 496. 


Fire insurance on state buildings is not 
included within the term “supplies” under 
former sections 82-1127 and 82-1128 for 
the furnishing of which the state board of 
examiners must call for bids under proper 
advertisements. Miller Ins. Ageney v. 
Porter, 93 M 567, 573 et seq., 20 P 2d 643, 
distinguished in 110 M 385, 388, 101 P 2d 
1071. 


The provisions of this act (82-1131, 82- 


1131.1) shall not repeal to any extent the provisions of section 80-731, 
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Revised Codes of Montana, 1947, and, further, this act shall not apply to 
work done by inmates at an institution in the department of institutions. 


History: En. Sec. 2, Ch. 142, L. 1961; Compiler’s Note 
amd. Sec. 92, Ch. 199, L. 1965. Section 80-731, referred to in this sec- 
tion, was repealed by Sec. 101, Ch. 199, 
Laws 1965. 


82-1132. (259.2) Repealed—Chapter 271, Laws of 1963. 


Repeal required by section 82-1131, was repealed 
This section (Sec. 2, Ch. 149, L. 1927), by Sec. 33, Ch. 271, Laws 1963. 
relating to contents of the advertisement 


82-1133. (259.3) Number of bids required—certified check to accom- 
pany bid. There must be bids from at least two (2) responsible contractors 
in their respective lines when said contract involves an expenditure of more 
than two thousand dollars ($2,000.00) ; each bid must be accompanied by a 
certified check for 5% of the amount of his bid. 

History: En. Sec. 3, Ch. 149, L. 1927. 


82-1134. (259.4) Repealed—Chapter 271, Laws of 1963. 


Repeal relating to the awarding of contracts, was 
This section (Sec. 4, Ch. 149, L. 1927), repealed by Sec. 33, Ch. 271, Laws 1963. 


82-1135. (259.5) Cost plus system invalidates contracts. Any con- 
tracts hereafter made by, on behalf of or for the state of Montana after the 
passage of this act which shall directly or indirectly recognize the cost plus 
system or principle shall be void and of no effect, and this act shall stand 
as a notice of the invalidity of any such contract. 

History: En. Sec. 5, Ch. 149, L. 1927. Collateral References 


States¢—100. 
81 C.J.S. States § 115. 


82-1136. (259.6) State purchasing department not affected. Nothing 
herewith contained shall in any way be construed as altering, modifying or 
changing the laws providing for or relating to the state purchasing depart- 
ment, or the purchasing agent of the state. 

History: En. Sec. 6, Ch. 149, L. 1927. Collateral References 


States@=93. 
81 C.J.S. States § 112. 


82-1137. (260) State printing—union label—requirements of respon- 
sibility—state preferences. All printing for which the state of Montana is 
chargeable, including reports of state officers, state boards, pamphlets, 
blanks, letterheads, envelopes, and printed matter of every kind and 
description, save and except certificates of appointment and election to 
office, must be printed within the state of Montana by a responsible 
bidder, if his bid is not more than 2% higher than the bid of the lowest 
bidder who is a nonresident of this state; unless local facilities for pro- 
duction of a particular sort of printed matter are not available, and shall 
bear the label of the branch of the international typographical union, the 
allied printing trades council or the amalgamated lithographers of America 
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of the locality in which they are printed, except under the following 
conditions: 


1. Printing firms not having the use of the said labels and who are 
desirous of presenting bids for printing as enumerated above shall be 
required to establish consideration as a responsible bidder as follows: 


(a) As a condition to consideration as a responsible bidder printing 
concerns must file with the secretary of state a sworn statement to the 
effect that employees in the employ of the concern which is to produce 
such printing are receiving the prevailing wage rate and are working 
under conditions prevalent in the locality in which the work is produced. 


(b) Whenever a collective bargaining agreement is in effect between 
an employer and employees who are represented by a responsible organi- 
zation which is in no way influenced or controlled by the management, 
such agreement and its provisions shall be construed as conditions preva- 
lent in said locality and shall be the minimum requirement for being 
adjudged a responsible bidder under this act. 

(c) Printing firms having the use of the union labels as set forth 
above shall be deemed as having complied with the provisions of this 
act, but nothing in these provisions shall be construed as exempting 
such bidders from any provisions of the act, and such bidders shall also be 
required to conform to all of its provisions. 

History: Hn. Sec. 1, p. 58, L. 1897; Council v. Mitchell, 105 M 326, 330, 74 


re-en. Sec. 254, Rev. C. 1907; re-en. Sec. P 2d 417. 
260, R. C. M. 1921; amd. Sec. 1, Ch. 242, 


L. 1963. Collateral References 
StatesG—100. 
PORE 81 C.J.8. States § 115. 


State ex rel. Helena Allied Printing 


82-1138. (261) Penalty. Any officer of the state who shall accept any 
printed matter, save and except certificates named in the preceding section, 
for which the state is chargeable, in whole or in part, or who is found to 
have had printed matter produced, under conditions other than as set forth 
in this act, shall be subject to a fine of fifty dollars for each and every 
offense. 


History: En. Sec. 1, p. 58, L. 1897; 261, R. C. M. 1921; amd. Sec. 2, Ch. 242, 
re-en. Sec. 255, Rev. C. 1907; re-en. Sec. L. 1963. 


82-1139. (262) The bond. Hach bid must be accompanied by a bond, 
with two or more sureties, in a sum not less than twice the amount of the 
value of the articles to be supplied, payable to the state, conditioned that if 
the bidder receives the contract he will deliver the supplies for which he 
has contracted, under such rules and regulations as the board may prescribe, 
and for the faithful performance of the contract. 


History: En. Sec. 708, Pol. C. 1895; 44, 46, 57 P 449; State ex rel. Robert 
re-en. Sec. 256, Rev. C. 1907; re-en. Sec. Mitchell Furniture Co. v. Toole, 26 M 22, 


262, R. C. M. 1921. 27, 66 P 496. 
References Collateral References 
State ex rel. State Publishing Co. v. StatesC-98. 


Hogan, 22 M 384, 385, 56 P 818; State 81 C.J.S. States § 116. 
ex rel. State Publishing Co. v. Smith, 23 M 
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43 Am. Jur. 879, Public Works and Con- Right of person furnishing material or 
tracts, § 137 et seq. labor to maintain action on contractor’s 
bond. 77 ALR 21 and 118 ALR 57. 


82-1140 to 82-1143. (263 to 266) Repealed—Chapter 80, Laws of 1961. 


Repeal aminers’ duties as ex officio board of sup- 
These sections (Secs. 709 to 712, Pol. plies, were repealed by Sec. 14, Ch. 80, 
C. 1895), relating to the board of ex- Laws 1961. 


82-1144. (267) No officer to be interested in contracts. No member or 
officer of any department of the government must be in any way interested 
in any contract made under the provisions of this chapter. 


History: En. Sec. 713, Pol. C. 1895; Relation as creditor of contracting party 
re-en. Sec. 261, Rev. C. 1907; re-en. Sec. as constituting interest within statute 
267, R. C. M. 1921. against public officer being interested in 

public contract. 73 ALR 1352. 

Collateral References Relationship as disqualifying interest 

States-95. within statute making it unlawful for an 

81 C.J.S. States § 113. officer to be interested in a public con- 


tract. 14 AlsienlO2e 


82-1145, 82-1146. (268, 269) Repealed—Chapter 80, Laws of 1961. 


Repeal state officers and prohibiting contracts in 
These sections (Sec. 714, Pol. C. 1895; excess of appropriations, were repealed by 
Sec. 1, Ch. 26, L. 1907), relating to board Sec. 14, Ch. 80, Laws 1961. 
of examiners employing clerical help for 


82-1147. (269.1) Public works contracts may include provisions re- 
quired by federal agencies. In all contracts let for state, county, municipal 
and school construction, repair and maintenance work under any of the 
laws of this state, when the funds for such projects are supplied in whole or 
in part from funds of the United States government, it shall be lawful to 
insert in each of said contracts any and all such provisions that are, or will 
be, necessary to have such contract conform to the provisions of the Na- 
tional Industrial Recovery Act, or any federal statutes or regulation, under 
which such funds are supplied. 


History: En. Sec. 1, Ch. 43, Ex. L. 1933. Collateral References 
StatesG~—97. 
81 C.J.S. States § 115. 


82-1148. (274) Repealed—Chapter 80, Laws of 1961. 


Repeal compensation of assistants in executive 
This section (Sec. 2, Ch. 108, L. 1921; state offices, was repealed by See. 14, Ch. 
See. 2, Ch. 176, L. 1931), relating to the 80, Laws 1961. 


82-1149. (276) Establishment of prices for state printing. Hereafter 
in all cases and instances where any publication is required by law, or is 
duly authorized, to be made, executed or accomplished by or for or on 
behalf of the state of Montana, or any of the institutions of said state or 
any of the departments, boards, bureaus, or commissions thereof, of any 
of the officers, agents or employees of the state when acting within the 
scope of their lawful authority and for the benefit of the state of Mon- 
tana, the same shall be published in a newspaper printed and published 
in the state of Montana, and of general bona fide and paid circulation with 
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second class mailing privilege, and having been printed and published 
continuously in the state of Montana for at least twelve (12) months 
immediately preceding such publication; the price for such publication 
and by whomsoever accomplished shall not exceed the following rate and 
standard hereby established and prescribed as the maximum rate and 
standard for all publications as aforesaid : 

(a) For every folio of one hundred (100) words, or any fraction 
thereof, two dollars ($2.00) for the first insertion, and ninety cents (90c) 
for each subsequent insertion thereof required by law to be made. 


(b) For rule and figure work, three dollars ($3.00), for every folio 
of one hundred (100) words or any fraction thereof, for the first insertion, 
and ninety cents (90c) for each subsequent insertion thereof required by 
law to be made. 


History: En. Sec. 1, Ch. 157, L. 1921; Collateral References 
re-en. Sec. 276, R. C. M. 1921; amd. Sec. 1, States©96. 
Ch. 187, L. 1951. 81 O.J.S. States § 112. 


82-1150. (277) Basis of measurement. The following basis of meas- 
urement for the computation of folios in the various sizes of type is hereby 
fixed and prescribed as follows: 


Twelve (12) lines of six (6) point type; fourteen (14) lines of seven 
(7) point type; or sixteen (16) lines of eight (8) point type; or eighteen 
(18) lines of nine (9) point type; or twenty (20) lines of ten (10) point 
type; in each and every instance, by actual count, carefully verified, shall 
constitute a folio within the meaning of this act, when set in a column 
thirteen (13) ems pica wide. 


History: En. Sec. 2, Ch. 157, L. 1921; 
re-en. Sec. 277, R. C. M. 1921. 


82-1151. (278) Lower rates permissible. The prices, rates and stand- 
ards herein fixed and prescribed are, in each instance, and for every case 
covered by this act, the maximum prices, rates and standards, and their 
prescription and establishment herein shall in no case be taken as prohibit- 
ing a lesser or lower rate or price than herein fixed. Every department, in- 
stitution, officer or agent of the state shall, whenever possible, obtain a 
lower rate or price than is fixed herein, the equivalent of the minimum 
rate mentioned in the following section. 


History: En. Sec. 3, Ch. 157, L. 1921; 
re-en. Sec. 278, R. C. M. 1921. 


82-1152. (279) Affidavit of printer—allowance of claims. No claim 
against the state for legal advertising or any of the publications covered 
by this act shall be allowed unless there is attached to said claim the 
certification of the publisher or printer (in the case of corporations or 
quasi-corporations by the business or advertising manager thereof) prop- 
erly executed, setting forth that the price or rate charged the state of 
Montana for the publication for which claim is made, is not in excess 
of the minimum rate charged any other advertiser for publication or 
advertisement set in the same sized type and published for the same 
number of insertions. And it is hereby declared to be unlawful to make 
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any claim against or to charge or attempt to charge, the state of Mon- 
tana for any publication in excess of the minimum going rate charged 
any other advertiser for the same publication, set in the same sized 
type and published for the same number of insertions. 


History: En. Sec. 4, Ch. 157, L. 1921; Collateral References 
re-en. Sec. 279, R. C. M. 1921; amd. Sec. States@-176. 
9, Ch. 97, L. 1961. 81 C.J.S. States § 203. 


82-1153. (280) Penalty for false affidavit or overcharge. Any person, 
or any corporation or any firm, or any quasi-corporation, who shall violate 
any provision of this act, or swear falsely hereunder, or charge or attempt to 
charge the state of Montana in excess of the prices and rates herein fixed, 
or in any manner circumvent or attempt to circumvent this act, or aid or 
abet any other person, firm, corporation or quasi-corporation in offense 
against this act, shall be guilty of a misdemeanor, and shall on conviction 
for the first offense be fined not more than one hundred dollars or be 
imprisoned in the county jail for not more than three months, or both 
such fine and imprisonment, in the discretion of the court, and shall on 
conviction for each subsequent offense be fined not more than three 
hundred dollars or be imprisoned in the county jail for not more than 
six months, or both such fine and imprisonment in the discretion of the 
court. 

History: En. Sec. 5, Ch. 157, L. 1921; Collateral References 


re-en. Sec. 280, R. C. M. 1921. Fraud¢—68. 
37 C.J.S. Fraud § 154. 


82-1154. (281) Size of type for state publications. Hereafter in the 
publication of reports, pamphlets, leaflets, bulletins and similar publications, 
save as hereinafter excepted, to be paid for from state funds, no larger body 
type shall be used than eight point upon an eight-point body or slug. When 
desirable to give emphasis a single two-point lead may be used between 
paragraphs, and where subheads are employed such subheads may be set 
off by not to exceed two two-point leads above and below. All tabular 
matter shall be set in six point upon a six-point body or slug. Running 
heads shall be set in not larger than twelve point. Drop folios, or folios 
at the bottom of pages, shall not be employed. Folios shall in all cases 
be placed in the same line with the running heads. 

History: En. Sec. 1, Ch. 178, L. 1921; Collateral References 
re-en. Sec. 281, R. C. M. 1921. StatesG—107. 
81 C.J.S. States § 124. 


82-1155. (282) Rule and figure work—short pages. It shall be unlaw- 
ful to compute as “rule and figure work,” at an advanced price over ordi- 
nary composition, any tabular or statistical matter not requiring at least 
three justifications, if set by hand, or three slugs, if set upon linotype or 
other slug-casting machine. 

Short pages shall be computed on the basis of the actual amount of 
composition on such pages, measured from the top of the running head 
to the bottom of the last type-set line. If tables or other matter be dropped 
down from the running head in making up a page, not to exceed three 
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picas of the blank space thus created between the running head and the 
type matter shall be computed and charged for. 


History: En. Sec. 2, Ch. 178, L. 1921; 
re-en. Sec. 282, R. C. M. 1921. 


82-1156. (283) Computation of title pages and cuts—exceptions. Title 
pages shall be computed as if set in solid eight point, measured from the 
top to the bottom of the type matter. Cuts of an area of five hundred six- 
point ems, appearing in the text, may be computed as type-set matter; if 
less than a full page and more than five hundred six-point ems in area, they 
shall be computed at five hundred ems. 


The above restrictions shall not apply to the publication of codes, 
session laws, legislative printing, briefs or transcripts intended for use in 
the state or federal courts, blanks, posters or similar printed matter. 


History: En. Sec. 3, Ch. 178, L. 1921; 
re-en. Sec. 283, R. C. M. 1921. 


82-1157. (283.1) Preference of Montana printers and binders in pub- 
lishing decisions, session laws and codes. The state purchasing agent shall, 
as occasion may require, call for bids for the printing and/or the binding of 
all decisions of the supreme court of Montana, all session laws, resolutions 
and memorials, and all codes and statutes (revised or otherwise). All con- 
tracts for the printing and/or binding thereof shall be let to contractors, 
publishers, or printers actually doing business within the state of Montana, 
and all labor on or connected with such printing and/or binding shall be 
performed within the state of Montana; and no such printing or binding 
shall be done or performed without the state of Montana, provided, how- 
ever, that nothing herein contained shall prevent the receipt of bids from 
contractors, publishers or printers doing business outside of Montana, and 
in the event that the bids for such printing and/or binding from contractors, 
publishers or printers actually doing business within the state of Mon- 
tana are in excess of ten (10) per centum of the bids received for such 
printing and/or binding from contractors, printers or publishers doing 
business outside the state of Montana, contracts on such bids may be let 
or awarded to contractors, publishers or printers outside the state of 
Montana, and the labor thereon performed outside of Montana. 


History: En. Sec. 1, Ch. 153, L. 1935. may stand. State ex rel. Helena Allied 
‘ : 6 Printing Council v. Mitchell, 105 M 326, 
Sections Being on a Parity 334, 74 P 2d 417. 
Section 82-2004 was not impliedly re- 
pealed by this section; if Montana print- Collateral References 
ing concerns should desire to offer com- States©-98. 


peting bids, both sections are on a parity 81 C.J.S. States § 116. 
and capable of being so construed and both 


CHAPTER 12 


FIRE MARSHAL, STATE 


Section 82-1201. Creation of office of state fire marshal. 
82-1202. Powers of the state fire marshal. 
82-1208. Violation of provisions. 
82-1204. Appointment and term of office. 
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82-1205. Repealed. 
82-1206. Repealed. 
82-1207. Marshal not to engage in other business. 
82-1208. Special deputy fire marshal. 
82-1209. Investigation of fires. 
82-1210. Duty in carrying on investigations. 
82-1211. Penalty for violation of law. 
82-1212. Further investigation by marshal. 
82-1213. Arrests by marshal. 
82-1214. Attendance of witnesses and production of evidence. 
82-1215. Duties of marshal and deputies in case of violation of law—false 
swearing or contemptuous conduct of witnesses. 
82-1216. Investigation may be private. 
82-1217. Examination of premises where fire occurred. 
82-1218. Entering of buildings for purpose of examination. 
82-1219. Removal of dilapidated buildings—proceedings. 
82-1220. Answer of owner or occupant—affirmation of order—judgment. 
82-1221. Hearing and judgment. 
82-1222. Proceedings on failure to comply with order. 
82-1223. Removal of fire hazards. 
82-1224. Appeal to state fire marshal. 
82-1225, Failure of owner of buildings to comply with order. 
82-1226. Records of fire marshal. 
82-1227. Compensation of officers. 
82-1228. Itemized statement of marshal’s expenses. 
82-1229. Annual reports to commissioner of insurance. 
82-1230. Oath of marshal and deputy. 
82-1231. Tax on fire insurance premiums for maintenance of state fire marshal’s 
office. 
82-1232. Powers of commissioner of insurance. 
82-1233. Standardization of fire protective equipment. 
82-1234. State fire marshal to direct standardization. 
82-1235. Notice of necessary changes—converting equipment. 
82-1236. Penalty for setting or leaving fire causing damage. 
82-1237. Liability of offenders for damages and costs. 
82-1201. (2737) Creation of office of state fire marshal. There is here- 


by created and established the office of state fire marshal, which shall be a 
department of and under the supervision and control of the state auditor 
and commissioner of insurance ex officio. 


History: En. Sec. 1, Ch. 148, L. 1911; 
re-en. Sec. 2737, R. C. M. 1921. 


Measures for the protection of life and 
property against fire hazards fall within 
the police power of the state, which power 


Constitutionality may either be exercised by the state 


Chapter 209, part III of the Political 
Code (82-1201 et seq.) creating the office of 
state fire marshal and prescribing his du- 
ties and powers, is not violative of section 
36, article V of the constitution, as dele- 
gating municipal functions to the marshal. 
State ex rel. Brooks v. Cook, 84 M 478, 
276 P 958, explained in 100 M 346, 359, 49 
P 2d 976. 


82-1202. 


through proper machinery or delegated for 
local administration to cities or towns. 
State ex rel. Brooks v. Cook, 84 M 478, 
276 P 958, explained in 100 M 346, 359, 49 
P 2d 976. 


Collateral References 


States@—44, 
81 C.J.S. States § 55. 


(2737.1) Powers of the state fire marshal. In addition to the 


powers heretofore granted, the state fire marshal shall have powers as 


per sections following: 


1. The inspection and regulation of moving picture shows and theaters. 
2. Overseeing the safety of and directing the means and adequacy of 


exit in case of fire from factories, asylums, hospitals, sanitariums, churches, 
schools, halls, gymnasiums, theaters, amphitheaters, stadiums, hotels and 
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rooming houses, dormitories, apartments, clubs, motor courts, tourist inns, 
restaurants, night clubs, and all other places where large numbers of per- 
sons work, sleep, live or congregate from time to time for any purpose. 


3. That the state fire marshal shall make at least one inspection during 
every year, of each state institution, and submit a copy of the report to 
the state department of institutions with recommendations in regard to 
fire prevention, fire protection and to the public safety. 


4. The state fire marshal shall have authority to inspect public, busi- 
ness, or industrial buildings and to require conformance to standards of pre- 
vention and safety and of use of premises as promulgated by the national 
board of fire underwriters, or by the United States bureau of standards. 


5. The state fire marshal and the commissioner of insurance are hereby 
given power to do all things necessary and convenient for carrying into 
effect the laws of this state governing this act and may, from time to time, 
promulgate necessary rules and regulations for the better protection of 
the lives and property of the public. 


History: En. Sec. 1, Ch. 124, L. 1929; Fire escapes, duties, secs. 69-1804, 69- 
amd. Sec. 1, Ch. 18, L. 1943; amd. Sec. 1, 1810. 
Ch. 278, L. 1947; amd. Sec. 93, Ch. 199, 


L. 1965. Collateral References 
States68. 
Cross-References 81 C.J.S. States § 66. 
Explosives, duties, secs. 69-1909 to 69- 13 Am. Jur. 2d 283, Buildings, §18 et 
O11: seq. 


82-1203. (2737.2) Violation of provisions. Every person, firm or cor- 
poration, violating any of the provisions of section 82-1202 shall be deemed 
guilty of a misdemeanor. 


History: En. Sec. 2, Ch. 124, L. 1929. Collateral References 
Criminal Law¢ 27. 
22 C.J.S. Criminal Law §§ 6, 7. 


82-1204. (2738) Appointment and term of office. The state auditor 
and commissioner of insurance ex officio is hereby authorized and em- 
powered to appoint, immediately after the approval of this act, a suitable 
person, a citizen of this state, who shall be designated as state fire marshal, 
and whose term of office shall be for four years; except, that the first officer 
appointed under this act shall hold office until January 1, 1918, or until his 
successor is appointed and qualified; provided, that such officer is subject 
at all times to removal by the appointing power. 


History: En. Sec. 2, Ch. 148, L. 1911; References 
re-en. Sec. 2738, R. C. M. 1921. State ex rel. Brooks v. Cook, 84 M 478, 
276 P 958. 


82-1205, 82-1206. (2739, 2740) Repealed—Chapter 129, Laws of 1963. 


Repeal to salaries of the fire marshal and his 
These sections (Sec. 3, Ch. 148, L. 1911; assistant, were repealed by Sec. 1, Ch. 129, 
See. 1, Ch. 122, L. 1919; See. 1, Ch. 126, Laws 1963. 
L. 1919; Sec. 1, Ch. 131, L. 1919), relating 


82-1207. (2741) Marshal not to engage in other business. The state 
fire marshal shall not engage in any other business. He shall at all times 
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be in the office of the state fire marshal, ready for the performance of the 
duties required of him by law. 


History: En. Sec. 4, Ch. 148, I. 1911; 
re-en. Sec. 2741, R. C. M. 1921. 


82-1208. (2742) Special deputy fire marshal. In an emergency, or 
during the absence or disability of the state fire marshal, the state auditor 
and commissioner of insurance may appoint a special deputy fire marshal, 
who shall perform the duties of the office, or any duty which may be as- 
signed to him, such appointment to be temporary and to cease when the 
necessity therefor has been relieved. Said special deputy shall be allowed 
and paid at the rate of five dollars per day for each day’s service performed 
in the interest of the state under said appointment, during the period for 
which said appointment was authorized. His claim for per diem for such 
service, and for necessary traveling expenses incurred in the performance 
of said duties, properly attested and sworn to, shall be filed with the com- 
missioner of insurance or state fire marshal, who shall certify to the 
correctness of the same, and refer said claim, so certified, to the state board 
of examiners, and upon their approval, as required by law, said claim shall 
be paid in the usual manner; provided, that the warrant issued in payment 
of said claim shall be charged against the amount appropriated for the ex- 
penses of the state fire marshal’s office; and provided, further, that the 
state auditor and commissioner of insurance may also appoint special deputy 
fire marshals without remuneration. 


History: En. Sec. 5, Ch. 148, L. 1911; 
amd. Sec. 1, Ch. 95, L. 1913; re-en. Sec. 
2742, BR. C. M. 1921. 


82-1209. (2743) Investigation of fires. The state fire marshal, the 
chief of the fire department of each city or village in which a fire depart- 
ment is established, the mayor of each incorporated village in which no fire 
department exists, and the justice of the peace of each organized township 
without the limits of a village or city, shall investigate the cause, origin, 
and circumstances of each fire occurring in such city, village, or township, 
by which such property has been destroyed or damaged, and shall make an 
investigation to determine whether the fire was the result of carelessness 
or design. The investigation shall be commenced within two days, not 
including Sunday, if the fire occurred on that day, and the state fire marshal 
may superintend and direct the investigation if he deems it necessary. 


History: En. Sec. 6, Ch. 148, L. 1911; Collateral References 
re-en. Sec. 2743, R. C. M. 1921. Fires@=9; States€>73. 
386A C.J.S. Fires §§ 17, 18; 81 CJS. 
States § 66. 


82-1210. (2744) Duty in carrying on investigations. The officer mak- 
ing an investigation of a fire occurring in a city, village, or township, shall 
forthwith notify the state fire marshal, and within one week of the occur- 
rence of the fire shall furnish him a written statement of all facts relating 
to its cause and origin, and such other information as is required by forms 
provided by the state fire marshal. 

History: En. Sec. 7, Ch. 148, L. 1911; 
re-en. Sec. 2744, R. C. M. 1921. 
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82-1211. (2745) Penalty for violation of law. An officer named in the 
last two preceding sections who neglects to comply with any requirements 
of this chapter, shall be fined not less than twenty-five dollars nor more 
than two hundred dollars. 


History: En. Sec. 8, Ch. 148, L. 1911; 
re-en. Sec. 2745, R. C. M. 1921. 


82-1212. (2746) Further investigation by marshal. If, in his opinion, 
further investigation is necessary, the state fire marshal or a deputy state 
fire marshal shall take or cause to be taken the testimony on oath of all 
persons supposed to be cognizant of any facts, or to have means of knowl- 
edge in relation to the matter concerning which an examination is required 
by law to be made, and cause such testimony to be reduced to writing. 


History: En. Sec. 9, Ch. 148, L. 1911; 
re-en. Sec. 2746, R. C. M. 1921. 


82-1218. (2747) Arrests by marshal. If the state fire marshal or a 
deputy is of the opinion that there is evidence sufficient to charge a person 
with arson or a Similar crime, he shall arrest him or cause him to be 
arrested and charged with such offense. He shall furnish the prosecuting 
attorney such evidence, with the names of witnesses, and a copy of material 
testimony taken in the case. 


History: En. Sec. 10, Ch. 148, L. 1911; 
re-en. Sec. 2747, R. C. M. 1921. 


82-1214. (2748) Attendance of witnesses and production of evidence. 
The state fire marshal or deputy state fire marshal may summon and compel 
the attendance of witnesses before him to testify in relation to any matter 
which by law is a subject of inquiry and investigation, and require the 
production of any book, paper, or document he deems pertinent. 


History: En. Sec. 11, Ch. 148, L. 1911; 
re-en. Sec. 2748, R. C. M. 1921. 


82-1215. (2749) Duties of marshal and deputies in case of violation of 
law—false swearing or contemptuous conduct of witnesses. If the state fire 
marshal or a deputy fire marshal shall be notified by any officer or other 
persons, or shall have knowledge of any violation of any of the provisions 
of this act, or of the laws of this state relating to fires, it shall be his duty 
forthwith diligently to inquire into the facts of such violation, and for that 
purpose he is hereby authorized to cause subpoenas to be issued for such 
persons as he shall have reason to believe have any information concerning, 
or knowledge of such violation, to appear before a justice of the peace at 
the time and place to be designated in the subpoena, then and there to tes- 
tify concerning any violation of any of the provisions of such laws; and for 
that purpose the said state fire marshal or deputy fire marshal may file 
with some justice of the peace a written statement signed by said state 
fire marshal or deputy state fire marshal, alleging any violation of the laws 
of this state relating to fires, or any of the provisions of this act, and said 
justice of the peace shall then, upon the written praecipe of the state fire 
marshal or deputy state fire marshal, issue subpoena for the witness named 
in said praecipe, commanding such witness to be and appear before such 
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justice of the peace at the time designated in such subpoena, to testify 
concerning any violation of the provisions of said laws. Such subpoenas may 
be served by the sheriff or any constable of the county, or by any other 
person who is a citizen of the county, and shall be served and returned to 
such state fire marshal or a deputy state fire marshal, or a justice of the 
peace, in the same manner that subpoenas are served and returned when 
issued by justices of the peace. Each witness shall be sworn to make true 
answers to all questions propounded to him touching the matters under 
investigation, and the testimony of each witness shall be reduced to writing 
and signed by the witness. For the purpose of this act, the state fire 
marshal or a deputy state fire marshal shall have authority to administer 
an oath to any person appearing as a witness as above provided. False 
swearing in such a matter or proceeding shall be perjury and punished as 
such. Any disobedience to such subpoena or any refusal to be sworn as a 
witness, or to sign the testimony given by such witness, or any refusal to 
answer any proper question propounded to him, shall be a misdemeanor, 
and any person convicted thereof shall be punished by a fine of not more 
than one hundred dollars, or by imprisonment in the county jail for not 
more than ninety days, or by both such fine and imprisonment. 


Justices of the peace, when acting under the provisions of this act, shall 
have power to adjourn such proceedings from time to time, and to punish 
any witness for contempt for, or on account of his refusal to be sworn or 
to answer questions as a witness, or to sign his testimony; and the at- 
tendance of witnesses may be by such justice of the peace compelled 
by attachment. If the testimony so taken shall disclose the fact that an 
offense has been committed, the county attorney of the county in which 
said offense was committed shall prosecute the person or persons commit- 
ting such offense in the same manner as in other criminal cases. 


History: En. Sec. 12, Ch. 148, L. 1911; References 
amd. Sec. 1, Ch. 212, L. 1919; re-en. Sec. State ex rel. Mercer v. District Court, 
2749, R. C. M. 1921. 115 M 385, 386, 145 P 2d 527; State ex 
rel. Mercer v. Woods, 116 M 5383, 537, 155 
P.2a 197. 


82-1216. (2750) Investigation may be private. Investigation by or 
under the direction of the state fire marshal may, in his discretion, be 
private. He may exclude from the place where such investigation is held all 
persons other than those required to be present, and witnesses may be kept 
separate from each other and not be allowed to communicate with each 
other until they have been examined. 


History: En. Sec. 13, Ch. 148, L. 1911; 
re-en, Sec. 2750, R. C. M. 1921. 


82-1217. (2751) Examination of premises where fire occurred. In the 
performance of the duties imposed by the provisions of this chapter the 
state fire marshal and each of his subordinates, at all times of day or 
night may enter upon and examine any building or premises where a fire 
has occurred, and other buildings and premises adjoining or near thereto. 


History: En. Sec. 14, Ch. 148, L. 1911; Collateral References 
re-en. Sec. 2751, R. C. M. 1921. Fires€=9. 
36A C.J.S. Fires §§ 17, 18. 
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82-1218. (2752) Entering of buildings for purpose of examination. The 
state fire marshal, his deputies and subordinates, the chief of the fire de- 
partment of each city or village where a fire department is established, or 
the mayor of a city or village where no fire department exists, or the jus- 
tice of the peace of a township in territory without the limits of a city or 
village, at all reasonable hours may enter into all buildings and upon all 
premises within their jurisdiction for the purpose of examination. 


History: En. Sec. 15, Ch. 148, L. 1911; 
re-en. Sec. 2752, R. C. M. 1921. 


82-1219. (2753) Removal of dilapidated buildings—proceedings. (1) 
Any building or other structure which for want of proper repair, by reason 
of age, dilapidated condition, defective or poorly installed wiring and 
equipment, defective chimneys, defective gas connections, defective heating 
apparatus, or for any other cause or reason is especially liable to fire, and 
which building or other structure is so situated as to endanger other build- 
ings and property in the vicinity, is hereby declared to be a public nuisance. 
If the state fire marshal, a deputy state fire marshal or any officer men- 
tioned in the preceding section, upon an examination or inspection, finds 
that a building or other structure, which for want of proper repair, by rea- 
son of age and dilapidated condition, defective or poorly installed electric 
wiring or equipment, defective chimneys, defective gas connections, defec- 
tive heating apparatus, or for any other cause or reason, is especially lable 
to fire, and which building or other structure is so situated as to endanger 
other buildings or property in the vicinity, such officer should order such 
structure to be repaired, torn down or demolished, all materials removed 
and all dangerous conditions remedied. 


(2) Such order shall be in writing, shall recite the grounds therefor and 
shall be filed in the office of the clerk of the district court of the county 
in which the building or structure, so ordered to be altered, repaired or 
demolished is situated, and thereupon all further proceedings for the 
enforcement thereof shall be had in said court. A copy of the order filed as 
aforesaid together with a written notice that the same has been so filed and 
will be put in force unless the owner, occupant or tenant shall file with the 
elerk of the said court his objections or answer thereto within the time 
specified in the next succeeding section, shall be served upon the owner of 
the building or structure so directed to be altered, repaired or demolished ; 
and if there be a tenant occupying the building service shall also be made 
upon such occupant. Such service shall be made upon such owner and 
occupant, if there be one, personally either within or without the state; but 
if the whereabouts of such owner is unknown and the same cannot be 
ascertained by the state fire marshal by the exercise of reasonable dili- 
gence, then upon his filing in the office of the clerk of the district court his 
affidavit to this effect, service of said notice upon such owner may be made 
by the clerk of the district court by publication of the same once in each 
week for three successive weeks in a newspaper printed and published in 
the county in which such building or structure is located and by posting a 
copy thereof in a conspicuous place upon said building or structure, and 
the service so made shall be deemed to be complete upon the expiration of 
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the said publication period. Proof of service of said notice shall be filed in 
the office of the clerk of the district court within five days after the service 


thereof. 


History: En. Sec. 16, Ch. 148, L. 1911; 
amd. Sec. 2, Ch. 95, L. 1913; amd. Sec. 2, 
Ch. 212, L. 1919; re-en. Sec. 2753, R. C. M. 
1921; amd. Sec. 1, Ch. 139, L. 1929. 


Cross-References 


Application of Montana Rules of Civil 
Procedure to abatement proceedings, see 
M. R. Civ. P., Rule 81(a) Table A. 

Unsanitary buildings as nuisances, pow- 
ers of board of health, sec. 69-111. 


Notice 


The rule that notice to one to appear 
and answer in a proceeding taken against 
him must be reasonable as to time to 
constitute due process of law, means notice 
suitable to the particular case. Under that 


rule, a notice of not less than five nor 
more than ten days required to be given 
to defendant in a proceeding for the con- 
demnation of a fire hazard under this 
chapter where he resides in or near the 
city in which the objectionable structure 
is situated, is reasonable. It was the legis- 
lative intent that in every case of that 
nature at least reasonable notice shall be 
given and “the intention of the lawmaker 
constitutes the law.’ (Construed before 
amendment, Ch. 139, Laws 1929.) State ex 
rel. Brooks v. Cook, 84 M 478, 276 P 958. 


Collateral References 

Health€=32; NuisanceC62, 78 et seq. 

39 CJ.S. Health §§ 23, 24; 66 CJS. 
Nuisances §§ 41, 108. 


82-1220. (2753.1) Answer of owner or occupant—affirmation of order 
—judgment. The owner of any building so condemned, or any occupant or 
lessee upon whom such notice or order shall be served, within twenty days 
from the date of such service, as herein provided, may file with the clerk of 
the district court and serve upon the said state fire marshal, a deputy state 
fire marshal or any officer mentioned in section 82-1218, written objections 
to said order in the form of a verified answer, denying the existence of any 
of the facts therein cited which he desires to controvert. If no answer is so 
filed and served the owner and all other persons in interest shall be deemed 
to be in default and thereupon the court shall affirm the order of condem- 
nation and direct the state fire marshal to proceed with the enforcement 
thereof; but if an answer be filed and served as herein provided the 
court shall hear and determine the issues so raised and give judgment 
thereon as herein provided. 


History: En. Sec. 2753-A, Ch. 139, L. References 
1929. State ex rel. Brooks v. Cook, 84 M 478, 
276 P 958. 
82-1221. (2753.2) Hearing and judgment. The court, upon applica- 


tion of the state fire marshal, deputy state fire marshal or any officer men- 
tioned in section 82-1218, shall make its order fixing a time and place for 
such hearing, which time shall be within twenty days from the date of the 
filing of the answer or as soon thereafter as the matter may be heard. If, 
upon such trial the order shall be sustained judgment shall be given accord- 
ingly and a time shall be fixed within which the building or structure shall 
be altered, destroyed or repaired, as the case may be, in compliance with 
such order, but otherwise the court shall annul or set aside the order of 
condemnation. 


History: En. Sec. 2753-B, Ch. 139, L. References 
1929. State ex rel. Brooks v. Cook, 84 M 478, 
276 P 958. 
82-1222. (2753.3) Proceedings on failure to comply with order. If the 


owner or other party in interest shall fail to comply with the order of con- 
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demnation of a building or structure, as herein provided, within the time 
fixed by the court, in case a trial is had therein, then the state fire 
marshal shall proceed to cause such building or structure to be altered, 
repaired or demolished in accordance with the directions contained in such 
order; and where a building or structure is demolished in accordance with 
such order he may sell or dispose of the salvaged materials therefrom at 
public auction upon five days posted notice. He shall keep an accurate ac- 
count of the expenses incurred in carrying out the order and shall credit 
thereon the proceeds of such salvage sale, if any, and shall report his action 
thereon with a statement of said expenses or the balance thereof, the ex- 
pense incurred by him and the amount, if any, received from such salvage 
sale, to the court for approval and allowance; and thereupon the court 
shall examine, correct if necessary and allow said expense account; and said 
amount so allowed shall constitute a lien against the real estate on which 
said building or structure is or was situated, and if the amount thereof is 
not paid by the owner or other party in interest within six months after 
the account has been examined and approved by the court as aforesaid the 
real estate upon which said building or structure is or was situated shall be 
sold under proper order of court by the sheriff of the county in which the 
same is situated in the manner provided by law for the sale of real estate 
upon execution and the proceeds of said sale shall be paid into the state 
treasury and credited to the fund of the state fire marshal. If the amount 
received as salvage or on sale shall exceed the expense incurred by the 
state fire marshal the court shall direct the payment of the surplus to the 
owner or the payment of the same into court for his use and benefit. 


History: En. Sec. 2753-C, Ch. 139, L. 
1929. 


82-1223. (2753.4) Removal of fire hazards. If the state fire marshal, 
deputy state fire marshal, or any officer mentioned in section 82-1218, finds 
in any building or premises subject to their inspection, any combustible 
materials or inflammable conditions or fire hazards dangerous to the safety 
of the building premises or to the public such officer shall order such 
material, conditions, or hazards to be removed or remedied. Such order 
Shall be in writing and directed generally to the owner, lessee, agent or 
occupant of such building or premises, and any such owner, lessee, agent or 
occupant upon whom such notice shall be served, who shall fail to comply 
therewith within twenty-four (24) hours thereafter, unless the order pre- 
scribes a longer time within which it may be complied with, shall be guilty 
of a misdemeanor and said material may be removed or dangerous condition 
corrected at the expense of the owner of such building or premises or at the 
expense of the person upon whom such service is so made, or both and the 
said state fire marshal, deputy state fire marshal or other officer mentioned 
in section 82-1218, may maintain all necessary actions for the recovery 
thereof. 


History: En. Sec. 2753-D, Ch. 1389, L. 
1929; amd. Sec. 1, Ch. 187, L. 1947. 


82-1224. (2754) Appeal to state fire marshal. If the owner or occu- 
pant deems himself aggrieved by an order of an officer under the preceding 
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section, he may appeal to the state fire marshal within twenty-four hours, 
and the cause of the complaint shall at once be investigated by direction of 
the state fire marshal. Unless such order is revoked by the state fire mar- 
shal, it shall remain in foree and forthwith be complied with by such 
owner or occupant. 


History: En. Sec. 17, Ch. 148, L. 1911; 
re-en. Sec. 2754, R. C. M. 1921. 


82-1225. (2755) Failure of owner of buildings to comply with order. 
An owner or occupant of buildings or premises who fails to comply with 
the orders of the authorities named in the three preceding sections shall 
be fined not less than ten dollars nor more than fifty dollars for each day’s 
neglect. 


History: En. Sec. 18, Ch. 148, L. 1911; Violation of statute or ordinance regard- 
re-en. Sec. 2755, R. C. M. 1921. ing safety of building or premises as ere- 
ating or affecting liability for injuri 
Collateral References Been 132 ALR ae pap eateries, aay Peas 
Explosives¢4. 


35 C.J.S. Explosives §§ 4, 12. 


82-1226. (2756) Records of fire marshal. The state fire marshal shall 
keep in his office a record of all fires occurring in the state, the origin of 
such fires, and all facts, statistics, and circumstances relating thereto, which 
have been determined by investigations under the provisions of this chap- 
ter. Except the testimony given upon an investigation, such record shall 
be open at all times to public inspection. 


History: En. Sec. 19, Ch. 148, L. 1911; 
re-en. Sec. 2756, R. C. M. 1921. 


82-1227. (2757) Compensation of officers. Chiefs of fire departments 
and mayors of incorporated villages who do not receive compensation for 
their services, and justices of the peace of organized townships, who are 
required by the provisions of this chapter to report fires to the state fire 
marshal, shall receive fifty cents for each fire reported to his satisfaction, 
and fifteen cents per mile for each mile traveled to the place of the fire. 
At the close of each appropriation year such allowance shall be paid in the 
same manner as other claims arising in the state fire marshal’s department, 
and as heretofore provided for in this act. 


History: En. Sec. 20, Ch. 148, L. 1911; 
re-en. Sec. 2757, R. C. M. 1921. 


82-1228. (2758) Itemized statement of marshal’s expenses. The state 
fire marshal shall keep on file in his office an itemized statement of all ex- 
penses incurred by the department. He shall approve all vouchers issued 
therefor before they are submitted to the state board of examiners for 
payment, and thereupon such vouchers shall be allowed and paid as other 
claims against the state. 


History: En. Sec. 21, Ch. 148, L. 1911; 
re-en. Sec. 2758, R. C. M. 1921. 


82-1229. (2759) Annual reports to commissioner of insurance. The 
state fire marshal shall make an annual report to the commissioner of insur- 
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ance, containing a detailed statement of his official action and the transac- 
tions of his department. The commissioner of insurance shall, in turn, submit 
said report to the governor of the state, with such recommendations and 
comments thereon as he may deem necessary. 


History: En. Sec. 22, Ch. 148, L. 1911; 
re-en. Sec. 2759, R. C. M. 1921. 


82-1230. (2760) Oath of marshal and deputy. ‘The state fire marshal 
shall file the oath of office required of all public officers; and, provided, 
further, that any special deputy fire marshal appointed under the provi- 
sions of this act shall also file the oath of office required of all public 
officers. 


History: En. Sec. 23, Ch. 148, L. 1911; Collateral References 
re-en. Sec. 2760, R. C. M. 1921; amd. Sec. StatesC48. 
42, Ch. 177, L. 1965. 81 C.J.8. States § 76. 


82-1231. (2761) Tax on fire insurance premiums for maintenance of 
state fire marshal’s office. Each insurer authorized to effect insurance 
on risks enumerated in subsection two of section 11-1919, doing business 
in this state shall pay to the state auditor and commissioner of insurance 
ex officio, during the month of February or March in each year, in addition 
to the taxes on premiums required by law to be paid by it, a tax of one- 
fourth of one per cent (144 of 1%) on the fire portion of the direct premiums 
on such risks received during the calendar year next preceding, after 
deducting cancellations and return premiums. 


History: En. Sec. 24, Ch. 148, L. 1911; Collateral References 
re-en. Sec. 2761, R. C. M. 1921; amd. Sec. Insurance€=7; States€-127; Taxation 
1, Ch. 83, L. 1941; amd. Sec. 1, Ch. 162, €>140, 168. 
L. 1947; amd. Sec. 1, Ch. 182, L. 1959. 44 C.J.S. Insurance § 71; 81 C.J.S. States 


§ 158; 84 C.J.S. Taxation §§ 167, 195. 


82-1232. (2762) Powers of commissioner of insurance. The powers 
and authority granted by this act to the state fire marshal are also vested 
in the commissioner of insurance. 


History: En. Sec. 25, Ch. 148, L. 1911; 
re-en. Sec. 2762, R. C. M. 1921. 


82-1233. (2762.1) Standardization of fire protective equipment. That 
hereafter all equipment for fire protection purposes purchased by state and 
municipal authorities, or any other authorities having charge of public 
property, shall be equipped with the standard thread for fire hose couplings 
and hydrant fittings designated as the national standard, as adopted by the 
national board of fire underwriters, which standard is hereby designated 
as the standard for such equipment in the state of Montana. 


History: En. Sec. 1, Ch. 53, L. 1929. 62 C.J.S. Municipal Corporations § 594; 


81 C.J.S. States § 66. 
Collateral References 


Municipal Corporations€201; States¢= 
68. 


82-1234. (2762.2) State fire marshal to direct standardization. The 
standardization of existing fire protection equipment in this state shall be 
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arranged for and carried out by or under the direction of the state fire 
marshal of Montana. The state fire marshal is authorized to proceed to make 
such changes as may be necessary to standardize all existing fire protection 
equipment in this state immediately after this act becomes effective. He 
shall provide such appliances as are necessary for carrying on this work 
and shall proceed with such standardization as rapidly as possible and 
complete such work at the earliest date circumstances will permit. 


History: En. Sec. 2, Ch. 53, L. 1929. 


82-1235. (2762.3) Notice of necessary changes—converting equipment. 
The state fire marshal shall notify industrial establishments and property 
owners having equipment for fire protection purposes, which it may be 
necessary for a fire department to use in protecting the property or putting 
out fire, of the changes necessary to bring their equipment up to the 
requirements of the standard hereby established and shall render them such 
assistance as may be available in converting their equipment to standard 
requirements. 


History: En. Sec. 3, Ch. 53, L. 1929. 


82-1236. (2766) Penalty for setting or leaving fire causing damage. 
Any person who shall, upon any land within this state, set or leave any fire 
that shall spread and damage or destroy property of any kind not his own, 
shall, upon conviction, be punished by a fine of not less than ten dollars nor 
more than five hundred dollars. If such fire be set maliciously, whether 
on his own or on another’s land, with intent to destroy property not his 
own, he shall be guilty of a felony, and shall be punished by imprisonment 
in the state penitentiary for not less than one nor more than fifty years. 


During the closed season, any person who shall kindle a campfire on 
land not his own, in or dangerously near any forest material, and leave 
same unquenched, or who shall be a party thereto, or who shall by throwing 
away any lighted cigar, cigarette, matches, or by the use of firearms, or 
in any other manner start a fire in forest material not his own, and leave 
same unquenched, shall, upon conviction, be fined not less than ten 
dollars nor more than one hundred dollars, or be imprisoned in the county 
jail not exceeding sixty days. 

History: En. Sec. 4, Ch. 170, L. 1919; Collateral References 


re-en, Sec. 2766, R. C. M. 1921. Fires€~7, 
36A C.J.S. Fires §§ 2-4, 9, 15. 


82-1237. (2769) Liability of offenders for damages and costs. Any 
person who shall, upon any land within this state, whether on his own or on 
another’s land, set or leave any fire that shall spread and damage or destroy 
property of any kind not his own, shall be liable for all damages caused 
thereby, and any owner of property damaged or destroyed by such fire 
may maintain a civil suit for the purpose of recovering such damages. 
Any person who shall, upon any land within this state, whether on his 
own or on another’s land, set or leave any fire which threatens to spread 
and damage or destroy property, shall be liable for all costs and expenses 
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incurred by the state of Montana, or by any forestry association, or by 
any person extinguishing or preventing the spread of such fire. 
History: En. Sec. 7, Ch. 170, L. 1919; References 


re-en. Sec. 2769, R. C. M. 1921. Stocking v. Johnson Flying Service, 143 


Limitation of Actions M 61, 387 P 2d 312. 


Two-year statute of limitations, section Collateral References 
93-2607, was applicable to action under Fires¢=7; Negligence@=18, 23. 
this section by the United States for dam- 36A CJ.S. Fires §§ 9-14, 16; 65 OJ.S. 


ages to property caused by alleged negli- Negligence §§ 19, 68. 
gence of defendants in setting forest fire. 

United States v. Eytcheson, 237 F Supp 

371, 372. 


CHAPTER 13 


GOVERNOR—POW ERS—RECORDS—SECRETARY 


Section 82-1301. Powers and duties of governor. 

82-1302. Governor to transmit list of appointments to legislative assembly. 

82-1308. Records in office of. 

82-1304. Persons acting as governor. 

82-1305. Repealed. 

82-1306. Residence of governor. 

82-1307. Governor’s private secretary. 

82-1308. Duties of secretary. 

82-1309. Enemy attack upon United States and governor and those in line 
for succession unable to act—cealling of emergency session of state 
senate—election of president pro tempore to assume governorship. 

82-1310. Emergency temporary seat of government—designation. 


82-1301. (124) Powers and duties of governor. In addition to those 
prescribed by the constitution, the governor has the power and must per- 
form the duties prescribed in this and the following sections: 

1. He is to supervise the official conduct of all executive and minis- 
terial officers. 

2. He is to see that all offices are filled and the duties thereof per- 
formed, or, in default thereof, apply such remedy as the law allows, and 
if the remedy is imperfect, acquaint the legislative assembly therewith at 
its next session. 


3. He is to make the appointments and supply the vacancies as re- 
quired by law. 

4. He is the sole official organ of communication between the govern- 
ment of this state and the government of any other state or of the United 
States. 

5. Whenever any suit or legal proceeding is pending against this 
state, or which may affect the title of this state to any property, or which 
may result in any claim against the state, he may direct the attorney gen- 
eral to appear on behalf of the state, and may employ such additional coun- 
sel as he may judge expedient. 

6. He may require the attorney general or county attorney of any 
county to inquire into the affairs or management of any corporation exist- 
ing under the laws of this state. 

7. He may require the attorney general to aid the county attorney in 
the discharge of his duties. 
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8. He may offer rewards not exceeding one thousand dollars each, 
payable out of the general fund, for the apprehension of any convict who 
has escaped from the state prison, or any person who has committed or 
is charged with an offense punishable by death. 


9. He must perform such duties respecting fugitives from justice as 
are prescribed by sections 94-401-1 to 94-501-25. 

10. He must issue and transmit election proclamations, as prescribed 
by sections 23-103 to 23-106. 


11. He must issue land warrants and patents, as prescribed in section 
81-9382. 


12. He must, on or before the second Monday of November, in the year 
1892, and in each second year thereafter, deliver to the secretary of state 
for publication all biennial reports of officers and boards for the two pre- 
ceding years. 


138. He may require any officer or board to make special reports to 
him, upon demand, in writing. 

14. He must discharge the duties of member of the board of ex- 
aminers, of member of the state board of education, of member of the 
state board of land commissioners, and of member of the board of state 
prison commissioners. 

15. He has such other powers and must perform such other duties as 
are devolved upon him by this code, or any other law of this state. 


History: En. Sec. 370, Pol. C. 1895; Power to declare martial law apart from 
re-en. Sec. 145, Rev. C. 1907; re-en. Sec. military occupation or operations. 24 ALR 
124, R. C. M. 1921; amd. Sec. 94, Ch. 199, 1183. 


L. 1965. Cal. Pol. C. Sec. 380. Power to pardon or commute sentence 

as one which devolves upon the lieutenant 

Collateral References governor during the absence or disability 
StatesC41. of governor. 32 ALR 1162. 

81 C.J.S. States § 60. Conclusiveness of. governor’s decision in 


24 Am. Jur. 826, Governor, §5 et seq.; removing officers. 52 ALR 7 and 92 ALR 
36 Am. Jur. 214, Military, § 45; 42 Am. 998. 
Jur. 951, Public Officers, § 93. Mandamus to governor. 105 ALR 1124. 
Devolution, in absence of governor, of 
Power of executive to pardon one com- yeto and approval power, upon lieutenant 
mitted for contempt. 23 ALR 524; 26 ALR governor or other officer. 136 ALR 1053. 
21; 38 ALR 171 and 63 ALR 226. 


82-1302. (125) Governor to transmit list of appointments to legislative 
assembly. Within ten days after the meeting of the legislative assembly, 
the governor must transmit to it a list of all appointments made by him 
under the provisions of section 59-606, made cares the recess of the legis- 
lative assembly. 


History: En. Sec. 371, Pol. C. 1895; 
re-en. Sec. 146, Rev. C. 1907; re-en. Sec. 
125, R. C. M. 1921. Cal. Pol. C. Sec. 381. 


82-1303. (126) Records in office of. The governor must cause to be 
kept the following records: 

1. A register of all applications for a ER or for commutation of any 
sentence, with a. list of the official signatures and. recommendations in 
favor of each application. 
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2. An account of all his official expenses and disbursements, including 
the incidental expenses of his department, and of all rewards offered by 
him for the apprehension of criminals and persons charged with crime. 

3. A register of all appointments made by him, with date of commis- 
sion, names of appointee and predecessor. 


History: En. Sec. 372, Pol. C. 1895; 
re-en. Sec. 147, Rev. C. 1907; re-en. Sec. 
126, R. C. M. 1921. Cal. Pol. C. Sec. 382. 


82-1304. (127) Persons acting as governor. Every provision of the 
laws of this state in relation to the powers and duties of the governor, and 
in relation to acts and duties to be performed by others toward him, extends 
to the persons performing, for the time being, the duties of governor. 


History: En. Sec. 373, Pol. C. 1895; Collateral References 
re-en. Sec. 148, Rev. C. 1907; re-en. Sec. StatesG41. 
127, R. C. M. 1921. Cal. Pol. C. Sec. 383. 81 C.J.S. States § 60. 


82-1305. (128) Repealed—Chapter 182, Laws of 1949. 


Repeal Revised Codes 1935, by Sec. 4, Ch. 182, 
This section (Sec. 374, Pol. C. 1895; Laws 1949. For present law, see sec. 
See. 1, Ch. 22, L. 1913), fixing the salary 25-501. 
of the governor, was repealed as Sec. 128, 


82-1306. (129) Residence of governor. The state furnishing board is 
hereby authorized and directed to provide an executive residence in the city 
of Helena for the use of the governor of the state, said residence to be 
secured by purchase or otherwise, as may seem best to said board. 


History: En. Sec. 1, Ch. 51, L. 1913; erty and moneys of this agency were 
re-en. Sec. 129, R. C. M. 1921. transferred to the department of admin- 


compilersiN ore istration. See sec. 82-3322. 


The state furnishing board, referred to Collateral References 
in this section, was abolished by Sec. 22, States¢—41. 
Ch. 271, Laws 1963 and all records, prop- 81 C.J.S. States § 60. 


82-1307. (120) Governor’s private secretary. The private secretary 
of the governor is appointed by him, and holds office at the governor’s 


pleasure. 

History: En. Sec. 351, Pol. C. 1895; Collateral References 
re-en. Sec. 139, Rev. C. 1907; re-en. Sec. StatesG—53. 
120, R. C. M. 1921. Cal. Pol. C. Sec. 370. 81 C.J.S. States § 53. 


82-1308. (121) Duties of secretary. The secretary shall perform such 
duties as may be required of him by the governor and the laws of the state. 


aap En. Sec. 2, p. 68, L. 1893; Collateral References 
re-en. Sec. 353, Pol. C. 1895; re-en. Sec. StatesG>74 

141, Rev. C. 1907; re-en. Sec, 121, R. C. M. rene S. States § 66 
1921. crane eg ; 


82-1309. Enemy attack upon United States and governor and those 
in line for succession unable to act—calling of emergency session of state 
senate—election of president pro tempore to assume governorship. If, be- 
cause of an enemy attack upon the United States, the governor, lieuten- 
ant governor, president pro tempore of the senate and speaker of the house 
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are killed or rendered unable to serve as governor, the chairman of the 
board of county commissioners of the state’s most populous county, as 
determined by the last preceding official United States census shall have 
the power and it shall be his duty forthwith to call an emergency ses- 
sion of the state senate at any safe location within the state for the 
purpose of electing a president pro tempore who shall then assume the 
office of governor. Should such chairman of the board of county com- 
missioners of the most populous county be dead or unable to act, the 
chairman of the board of the next most populous county shall exercise 
the power granted by this section. 


History: En. Sec. 1, Ch. 148, L. 1959. Collateral References 
81 C.J.8. States § 74. 


82-1310. Emergency temporary seat of government—designation. If, 
because of an enemy attack upon the United States, the city of Helena 
should be rendered unsafe, the governor may designate any safe location 
within the state as an emergency temporary seat of government until 
such time as the city of Helena is again safe for occupancy. 

History: En. Sec. 2, Ch. 148, L. 1959. Collateral References 


States€=22. 
81 C.J.8. States § 27. 


CHAPTER 14 


GOVERNOR’S COMMITTEE ON REORGANIZATION 
(Temporary) 


82-1401 to 82-1409. Temporary. 


Compiler’s Note ganization, is omitted as temporary and 
This chapter (Sees. 1 to 9, Ch. 56, L. obsolete. 
1941), establishing a committee on reor- 


CHAPTER 15 


HAIL INSURANCE, STATE BOARD OF 


Section 82-1501. State board of hail insurance—creation and powers—insurance, how 

effected. 

82-1502. Maximum insurance. shi 

82-1503. Delinquent taxes—effect on application—cash payment—application 
‘by delinquent—crop lien. 

82-1504. Hail insurance secured by crop lien only. 

82-1505. Reinsurance. 

82-1506. Tax for hail insurance—limitation on levy—liens, effect of—mortgages 
—levies, when payable—hail insurance districts—rates. 

82-1507. Scope and object of levy—reserve. 

82-1508. Withdrawal of crop in case of destruction through other means. 

82-1509. Collection of levies—release of lien—compromise. 

82-1510. Foreclosure of lien. 

82-1511. State treasurer’s duty—transfer of funds—warrants—transfers to 
county and state general fund. 

82-1512. Duty of county assessor—election of benefits of law. 

82-1513. What crops subject to provisions of law. 

82-1514. Report of losses. : 

82-1515. Appraisers—appointment—qualifications and duties. 
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82-1516. Appointment of appraisers in case of dissatisfaction with official 
adjustment. 

82-1517. Payment of losses. 

82-1518. Who may elect to become subject to provisions of law. 

82-1519. Compensation of chairman and officers—financial report. 

82-1520. Benefits exempt from execution, etc. 


82-1501. (350) State board of hail insurance—creation and powers— 
insurance, how effected. (1) There is hereby created a state board of hail 
insurance of five members consisting of the state treasurer, and the com- 
missioner of agriculture, labor and industry, who will be secretary of state 
board, and three other members to be appointed by the governor from the 
names submitted therefor by the duly organized farmer societies having a 
general membership throughout the state. The governor shall designate one 
of said appointive members to serve for three years to act as chairman of 
the board, one to serve for a term of two years, and one to serve for a 
term of one year. Whenever the term of any member shall expire, either 
by death, resignation, or removal for cause, or expiration of his term of 
office, the governor shall appoint his successor, and shall also appoint one 
of the board for chairman in case of a vacancy in that office. 


(2) Each appointive member of the board shall be appointed for three 
years, except where such appointment is made to fill a vacancy on the 
board, in which event such appointee shall fill out the unexpired term of the 
member whose place he fills. All members of the board shall be subject 
to removal for cause by the governor; the said board shall hold meetings 
when necessary and essential for the proper conduct of its business, at the 
state capitol in the office of the secretary, and is hereby authorized, directed 
and empowered to make such rules and regulations as it may from time to 
time find practical, necessary and beneficial for the conduct of the depart- 
ment of hail insurance, subject to the provisions of this act. It shall have full 
charge of said department as herein provided for; it shall prepare blank 
forms for all purposes necessary, proper and incidental to the effective 
operation and enforcement of this act, and furnish such forms to all public 
officers respectively charged with the performance of any official duty in 
connection therewith; it shall prepare a special form outlining the purposes, 
scope and benefits of this act in furnishing protection against loss by hail, 
at the actual cost of the risk to all taxpayers who may elect to become 
subject to the provisions of this act, such form to be submitted by the 
county assessor of each county at the time in which the regular assessments 
of property are by such assessors made, to each farmer in each county in 
the state engaged in growing of crops subject to injury or destruction by 
hail, on which forms each such farmer taxpayer shall signify whether he 
desires to become subject to the provisions of this act or not. 

(3) Every such farmer taxpayer who signifies his desire to become 
subject to the provisions of this act, shall file in the office of the county as- 
sessor the blanks above referred to, properly filled out not later than August 
15th, and shall be chargeable with the tax on lands growing crops subject to 
injury or destruction by hail, hereinafter provided for, and shall share 
in the protection and benefits under the hail insurance provisions of this 
act. Such application for hail insurance shall be in full force and effect 
at noon the day following the acceptance of the same by the county assessor. 
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Provided, however, that this act shall not be so construed as to empower 
anyone except the actual owner of the land to make such land subject to 


the hail tax provided in this act. 


History: En. Sec. 1, Ch. 169, L. 1917; 
amd. Sec. 1, Ch. 17, Ex. L. 1918; amd. Sec. 
1, Ch. 141, L. 1921; re-en. Sec. 350, R. C. M. 
1921; amd. Sec. 1, Ch. 40, L. 1923. 


NOTE.—The department of agriculture, 
labor, and industry has been divided into 
two separate departments: the department 
of agriculture and the department of labor 


Collateral References 


InsuranceG-13%; States@—45. 
44 C.J.S. Insurance § 44; 81 C.J.S. States 
§ 54. 


Construction of hail insurance policy. 4 
ALR 1298; 7 ALR 373; 35 ALR 267 and 
129 ALR 1068. 

Constitutionality of crop insurance stat- 


and industry, each having its own commis- 


tes. 113 AL 7 
sioner. See section 3-101.1. be 3 R 739 


82-1502. (350.1) Maximum insurance. No more than twelve dollars 
($12.00) insurance shall be written on each acre of grain, which is on non- 
irrigated land, and not more than twenty-four dollars ($24.00) per acre 
on irrigated land. When more than one party desires hail insurance on 
the same crop each shall be entitled to the share of the maximum provided 
per acre as represented by his interest in the crop. Hither party may 
insure his share in the crop for any amount up to and including the maxi- 
mum per acre if the others waive their right to insure. 


History: En. Sec. 2, Ch. 40, L. 1923; 
amd. Sec. 1, Ch. 33, L. 1949; amd. Sec. 1, 
Ch. 200, L. 1953. 


82-1503. (350.2) Delinquent taxes—effect on application—cash pay- 
ment—application by delinquent—crop lien. (1) No owner of land who 
has more than one (1) year’s delinquent taxes on his land shall be allowed 
hail insurance under the provisions of this act, unless his application is ac- 
companied by a cash payment for the amount that would be due on said 
application in the event of a maximum levy for that year. 


(2) Provided, however, that when an applicant for hail insurance 
tenders cash for the same to the county assessor, he shall be allowed a dis- 
count of four per centum (4%). His hail insurance shall be issued upon said 
cash payment less the four per centum (4%) mentioned. The charge for the 
insurance shall be based on the maximum rates shown on the application for 
hail insurance. If the current rates are reduced later the state board of 
hail insurance shall arrange for the proper refund to the insured. All cash 
received by the assessor shall be promptly turned over to the county treas- 
urer who will furnish the insured with a current receipt and place the money 
in the hail insurance fund. 

(3) Provided, however, any grain grower unable to secure state hail 
insurance under the provisions of this act on account of delinquent taxes, or 
for other reasons, may make application to the county assessor of his re- 
spective county and said county assessor is hereby authorized to receive and 
accept such applications where the applicant furnishes a sufficient crop lien 
subject only to a seed lien; provided that such crop lien shall be accepted 
only under such rules, regulations and requirements as may be prescribed 
by the state board of hail insurance and providing that the state board of 
hail insurance may cancel any hail insurance accepted in violation of said 
rules, regulations and requirements. Upon receipt of said application the 
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county assessor shall make record thereof and shall file the original in the 
office of the clerk and recorder of said county. He shall also cause an as- 
sessment for the proper amount to be made on the assessment rolls in the 
same manner provided for in the case of other special levies or assessments. 


Provided, further, that no tenant who has delinquent hail insurance 
which was secured by a crop lien only and not secured by real estate shall be 
allowed another policy in any succeeding year until he pays his delinquent 
account or accounts, or until he pays cash for the current hail insurance. 


History: En. Sec. 3, Ch. 40, L. 1923; 
amd. Sec. 3, Ch. 54, L. 1931; amd. Sec. 1, 
Ch. 37, L. 1943. 


82-1504. Hail insurance secured by crop lien only. When any hail in- 
surance issued under this act is secured by a crop lien only said crop hen 
is hereby declared a first lien on the insured crop, except only any crop lien 
which may have been given to secure the purchase price for the seed which 
was bought and used to plant and produce the insured grain. 

History: En. Sec. 3, Ch. 37, L. 1943. 


82-1505. Reinsurance. Because of the unusual or unexpected varia- 
tion in the severity of damage to grain crops which occur from year to 
year and in order to enable the state hail insurance board to spread the 
effect of these variations more evenly over all years, the state board is 
hereby authorized to negotiate for and to secure reinsurance of a part 
of the risk in any year when the need of such reinsurance appears advisable 
to the board. The state board is hereby authorized to use moneys from 
hail insurance levies for the purchase of such reinsurance whenever it 
appears to the board that such reinsurance is necessary and advisable. 


History: En. Sec. 3, Ch. 37, L. 1943; 
amd. Sec. 74, Ch. 147, L. 1963. 


82-1506. (351) Tax for hail insurance—limitation on levy—liens, effect 
of—mortgages—levies, when payable—hail insurance districts—rates. (1) 
A. tax is hereby authorized and directed to be levied on all lands in this 
state growing crops subject to injury or destruction by hail, the owners of 
which have elected to become subject to the provisions of this act. The 
state board of hail insurance shall annually estimate as near as may be 
possible, the amount required to pay all losses, interest on warrants and 
costs of administration, and shall reeommend a levy to be made on each 
kind of land respectively, subject to the provisions of this act, to the 
state board of equalization. The rates recommended to apply on the lands 
of owners shall be applied in the same proportions to the crops of those 
insured on a personal assessment basis. It is hereby provided, however, that 
such tax shall not exceed in any one (1) year the sum of one dollar and 
twenty cents ($1.20) per acre on lands sown to grain crops on nonirrigated 
lands, and the sum of two dollars and forty cents ($2.40) per acre on irri- 
gated lands, also it shall not exceed one dollar and twenty cents ($1.20) 
per acre on lands producing hay crops; and provided further, that if the 
tax required to pay the estimated losses, interest on warrants and costs 
of administration be less than sixty cents (60c) per acre on lands sown 
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to grain crops on nonirrigated lands and one dollar and twenty cents 
($1.20) per acre on irrigated lands, and a proportionate amount on lands 
sown to hay crops, the said board of hail insurance must recommend a tax 
levy sufficient to raise the full amount thereof. 


(2) In addition to the lien created above on the land of the insured, the 
levy for such hail insurance shall also constitute a lien on the crops insured 
with the exception that the said crop lien shall not apply to owners of 
unencumbered land, or on the land or crops of those who pay cash for 
hail insurance. The applications of these shall not be filed with the county 
clerk and recorded as provided for in section 82-1503. 


The crop lien mentioned above shall be included in all applications for 
hail insurance and shall be enforced, as provided in sections 82-1509 and 
82-1510, against all insured, except those owning unencumbered land or 
those who have paid cash for hail insurance. 

(3) The said board of equalization is hereby empowered and it is 
made its duty to prescribe such levies annually to be made against lands 
erowing crops subject to injury or destruction by hail which are subject 
to this act, in accordance with the recommendation of the state board of 
hail insurance. Such tax levies respectively shall be chargeable to the lands 
of each taxpayer who shall elect to become subject to this act and shall be 
extended on the tax roll and collected by the officers charged with such 
duties in the manner and form as are other property taxes and if not paid 
shall bea lien on the lands against which the same are levied as are other 
property taxes. Provided, however, that the lien as provided above shall 
in no way affect mortgages that are of record at the time of the approval 
of this act. The lien of any mortgage filed subsequent to the passage and 
approval of this act shall be subsequent to any lien for hail insurance here- 
after levied thereon. All applicants securing hail insurance on crop liens 
as heretofore provided shall be subject to the same charges per acre as 
provided herein to be made on land. Notice of such assessment shall be 
mailed to each person insured, by the county treasurer in the same manner 
as are all other notices of taxes due. Said assessment shall be payable at 
the office of the county treasurers of each respective county. All insurance 
levies whether levied against land or in the form of special assessments 
secured by crop liens, shall be payable in full, and not in semiannual pay- 
ments, on or before November 380th of each year in which such levies 
are made. 

(4) The state board of hail insurance may when they deem it advisable 
establish as many districts as it deems advisable and may maintain maxi- 
mum rates in various parts of the state which rates shall be commensurate 
with the risk incurred as nearly as they can determine from past experiences 
or from any records available. The highest of these rates shall be the same 
as the maximum established herein and the lowest shall not be less than 
forty-eight cents (48c) per acre on lands sown to erain crops, and a pro- 
portionate amount on lands sown to hay crops. 

Notice of the various rates established for any year shall be plainly 
printed on the application for hail insurance, and in any year when the 
requirements of the hail insurance law as herein provided do not require 
a levy of the maximum rates as established, then the rates for the year 
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shall be determined and levied by the state board of hail insurance for 
each of the various districts as established, in such proportions as will in 
their judgment be fair and equitable. 


History: En. Sec. 2, Ch. 169, L. 1917; 1921; amd. Sec. 4, Ch. 40, L. 1923; amd. 
amd. Sec. 1, Ch. 34, L. 1919; amd. Sec. 2, Sec. 1, Ch. 54, L. 1931; amd. Sec. 2, Ch. 
Ch. 141, L. 1921; re-en. Sec. 351, R. C. M. 33, L. 1949; amd. Sec. 2, Ch. 200, L. 1953. 


82-1507. (352) Scope and object of levy—reserve. (1) In making the 
levy provided in the preceding section the state board of hail insurance 
shall provide for: 


1. The payment of all expenses of administration, together with all 
interest owed or to be owing on registered warrants. 

2. For that portion of the losses incurred during the current year 
which are not paid from funds drawn from the reserve. 

3. For the maintenance of the reserve, a part or all of which may 
be used in any one year for the purpose of paying the costs of administra- 
tion, interest on the warrants and losses as the same shall be settled and 
adjusted by the said board including the losses sustained in any prior 
year or years under the state hail insurance law during or subsequent to 
the year 1919 that have not been paid. 

4. If at the end of any hail insurance season the state board of hail 
insurance determines and finds that more funds are accumulating from the 
current year’s levies than were estimated when the levy was made, and 
which funds are in excess of the need for the payment of losses and 
expenses and maintenance of the reserve, the state board of hail insurance 
may, at its discretion, refund to the farmers insured for the said year, on 
a pro rata or percentage basis the excess. 

(2) Each year when the hail board makes its annual levy for the 
payment of current losses, expenses of administration, and for an addition 
to the reserve if conditions permit, it shall not increase the levy enough 
in any year so that such addition to the reserve will exceed five per cent 
(5%) of the maximum risk written for that year and provided further, 
that the reserve shall not exceed the amount of one million two hundred 
thousand dollars ($1,200,000.00). 

(3) The reserve hereby created shall be deposited in the agency 
fund and the state board of hail insurance is hereby granted the power 
to draw from its moneys in said fund such amounts as it may deem neces- 
sary for the purpose of paying costs of administration, interest and 
losses, and provided further, that whenever there are no unpaid losses 
for prior years and whenever in any one (1) year the cost of administra- 
tion, interest and losses for the current year shall be less than the sum 
of sixty cents (60¢) per acre on nonirrigated grains and a proportionate 
amount on irrigated grains and other crops, the state board of hail insur- 
ance shall not draw on the reserve for any purpose unless the amount 
required for the payment of losses for the current year, including interest 
on warrants and costs of administration shall exceed the amount of the 
estimate made by the state board of hail insurance. 

History: En. Sec. 2, Ch. 34, L. 1919; 1929; amd. Sec. 3, Ch. 200, L. 1953; amd. 


re-en. Sec. 352, R. C. M. 1921; amd. Sec. Sec. 1, Ch. 20, L. 1957; amd. Sec. 73, Ch. 
5, Ch. 40, L. 1923; amd. Sec. 1, Ch. 8, L. 147, L. 1963. 
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82-1508. (353) Withdrawal of crop in case of destruction through 
other means. When any crop insured under this act shall have been de- 
stroyed by any other cause than hail, the applicant may, by furnishing the 
proof required by the state board of hail insurance, cause the crop to be 
withdrawn from the regular levy of the state board for the current year. 
Such proof shall be submitted to the state board of hail insurance in ac- 
cordance with its rules and regulations. Said rules and regulations shall be 
plainly printed on the applications and policies issued by the department. 
They shall provide that the cost for such withdrawn insurance shall be 
varied as nearly as practical according to the time the insurance is in force 
and according to the risk carried. 


History: En. Sec. 3, Ch. 34, L. 1919; 353, R. C. M. 1921; amd. Sec. 2, Ch. 54, L. 
amd. Sec. 3, Ch. 141, L. 1921; re-en. Sec. 1931. 


82-1509. (354) Collection of levies—release of lien—compromise. The 
county treasurer in each county in the state, shall collect all levies made 
under this act in the same manner as other property taxes are collected and 
shall keep all moneys collected by him, or for him, for hail insurance in a 
separate fund to be known as the hail insurance fund, and remit the same to 
the state treasurer in the same manner as provided by law for the re- 
mittance of other moneys due to the state. All county treasurers shall use 
due diligence in making the collections of the levies provided herein. Also 
the state board may furnish assistance needed at any time in making col- 
lections or may take over the collection of any levy at any time, depositing 
any collections therefrom with the treasurer of the county where the levy 
therefor was made. Whenever the amount due on any hail insurance secured 
by a crop lien is paid the treasurer shall promptly endorse on the lien on 
file in the office of the county clerk and recorder the amount paid thereon 
with the date of payment and such endorsement shall be a satisfaction and 
release of such len. 


If any tenant becomes delinquent for his hail insurance after having 
failed to apply for relief as provided by the state board under section 
82-1508, he may apply to the board for a reduction. If his reasons for re- 
questing a reduction are approved by the board, this board may reduce 
his charge to not less than one-half the original amount charged. 


History: En. Sec. 3, Ch. 169, L. 1917; 354, R. C. M. 1921; amd. Sec. 6, Ch. 40, L. 
amd. Sec. 4, Ch. 34, L. 1919; re-en. Sec. 1923; amd. Sec. 2, Ch. 37, L. 1943. 


82-1510. (354.1) Foreclosure of lien. If the person receiving hail in- 
surance secured by a crop lien fails to pay said insurance to the county 
treasurer by December Ist of the year in which the crop so insured is 
grown the county treasurer shall, on that day or as soon as possible there- 
after, deliver to the sheriff of said county a full, true and correct copy of 
the lien on file in the office of the clerk and recorder and such sheriff must 
immediately demand from the person or persons signing such lien, payment 
of the amount due thereon, and if the same is not paid to the sheriff upon 
such demand being made, the sheriff must forthwith seize and sell in the 
manner provided by law for the sale of personal property under execution, 
a sufficient amount of grain belonging to such person to pay the amount 
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due for hail insurance together with interest and costs and expenses of 
seizure and sale. 


History: En. Sec. 7, Ch. 40, L. 1923; Cross-Reference 
amd. Sec. 3, Ch. 33, L. 1949. Hail insurance, lien on crop, sec. 45-705. 


82-1511. (355) State treasurer’s duty—transfer of funds—warrants— 
transfers to county and state general fund. The state treasurer shall re- 
ceive all moneys paid to him under this act and shall place same to the 
eredit of the agency fund and may from time to time transfer to the 
earmarked revenue fund such sums as the state board may deem necessary 
and proper to pay the expenses of administration. All moneys collected 
by the board shall be deposited in the agency fund and all losses shall 
be paid from that fund. All other costs are administrative expenses and 
shall be paid from the board’s account in the earmarked revenue fund. If 
registered warrants be presented and there be no money to pay the 
same, such warrants shall be registered and thereafter bear interest at 
the rate of four per cent (4%) per annum until called for payment by the 
state treasurer. If at any time more funds are in the earmarked revenue 
fund than the board estimates are needed for administrative expense, the 
state treasurer may on the order of the state board of hail insurance 
transfer such funds back to the agency fund as the state board may direct. 


Upon warrants drawn by order of the state board of hail insurance 
the state treasurer shall pay out of the board’s account in the agency 
fund to the county treasurer of each county where state hail insurance 
coverage is in force one per cent (1%) of the gross annual levies made 
and collected in such county under the hail insurance act for the use 
of the county as the board of county commissioners may determine. 


Upon authorization from the state board of hail insurance the state 
treasurer shall transfer out of the board’s account in the agency fund to 
the general fund of the state of Montana two per cent (2%) of the gross 
annual levies made and collected in the state of Montana. 


History: En. Sec. 4, Ch. 169, L. 1917; lL. 1923; amd. Sec. 1, Ch. 189, L. 1961; 
amd. Sec. 1, Ch. 183, L. 1921; re-en. Sec. amd. Sec. 75, Ch. 147, L. 1963. 
355, R. C. M. 1921; amd. Sec. 8, Ch. 40, 


82-1512. (356) Duty of county assessor—election of benefits of law. It 
shall be the duty of each county assessor in the state, at the time in which 
the annual assessment of property is made, to explain to each taxpayer en- 
gaged in the growing of crops subject to injury or destruction by hail, the 
provisions of this act and the protection afforded thereby, and to request 
each such taxpayer to certify, on the forms provided for such purpose, if 
such taxpayer desires to become subject to this act and liable for the tax 
levies provided hereby, and thereby eligible to the benefits and protection of 
this act; and each such taxpayer who so elects to become subject to this 
act shall be liable for the taxes levied for hail insurance, and shall par- 
ticipate in the benefits and protection afforded by this act; provided, 
that the owners of lands worked by others under lease or contract shall 
elect if such lands shall be subject to the tax levies herein provided for, and 
the crops grown thereon protected for hail insurance, or the lessee of such 
land may tender payment of the tax levied for hail insurance to protect his 
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crops, in cash, to the officer authorized to receive same, whereupon such 
crops shall become eligible to the benefits and protection afforded by this 
act for hail insurance. 


History: En. Sec. 5, Ch. 169, L. 1917; 
re-en. Sec. 356, R. C. M. 1921. 


82-1513. (357) What crops subject to provisions of law. The crops 
grown on the lands of all taxpayers who shall elect to become subject to this 
act, shall be insured under the provisions of this act for the acreage and the 
kind of crop for which taxes for hail insurance will have been levied, 
which insurance shall be provided for, determined, and adjusted and paid 
for as provided by this act. 


History: En. Sec. 6, Ch. 169, L. 1917; 
re-en. Sec. 357, R. C. M. 1921. 


82-1514. (358) Report of losses. That all losses by hail to crops in- 
sured under this act shall be reported within three (3) days thereafter by 
the owner of such crops, his agent or attorney to the state board of hail 
insurance, who shall require the claimant to make a statement of the losses 
sustained, the cause thereof and such other information as the state board 
of hail insurance may require, on the forms to be provided for such purpose. 


History: En. Sec. 7, Ch. 169, L. 1917; 
re-en. Sec. 358, R. C. M. 1921; amd. Sec. 
9, Ch. 40, L. 1923. 


82-1515. (359) Appraisers — appointment — qualifications and duties. 
The state board of hail insurance shall, as soon as practicable, each year 
appoint three men in each county to appraise all losses by hail incurred 
under this act in the various counties. The men so appointed shall be 
actively engaged in farming or shall have had practical experience in farm- 
ing and shall be selected from names submitted by regularly organized 
farmers societies in the various counties. If the recommendations are not 
made as provided above, then the state board shall select the appraisers 
from men actively engaged in farming or men who have had practical ex- 
perience in farming as heretofore provided. Provided, further, that the state 
board of hail insurance may call on one or more of the duly appointed 
appraisers for the adjustment of each and every loss and the said ap- 
praisers shall promptly report their findings to the state board of hail 
insurance, according to the rules provided by the said state board. Pro- 
vided, further, that no appraiser who shall be a relative, attorney, agent, 
employee or creditor or in any manner interested by lien, mortgage or 
otherwise in the crop injured or destroyed, shall assist in adjusting any 
such loss. The state board may in case of emergency appoint more than 
three appraisers in any county. Also it may send any duly appointed ap- 
praiser or appraisers into any county as the occasion may require. 


History: En. Sec. 8, Ch. 169, L. 1917; References 


amd. Sec. 5, Ch. 34, L. 1919; amd. Sec. 4, Crosby v. State Board of Hail Ins., 113 
Ch. 141, L. 1921; re-en. Sec. 359, R. C. M. wy 470, 472, 129 P 2d 99. 
1921. 


82-1516. (360) Appointment of appraisers in case of dissatisfaction 
with official adjustment. (1) In case the party that has sustained the 
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loss is dissatisfied with and refuses to accept the adjustment made by the 
official appraiser then he shall have the right to appeal to the state board 
of hail insurance, provided however, he shall make such appeal by reg- 
istered mail within ten (10) days after receiving the adjustment offer of 
the state board in writing. Also it is further provided that the state board 
of hail insurance may require the posting of a cash bond of ten dollars 
($10.00) with the request for reappraisal of the first adjustment. In 
eases where the board requires the posting of the ten dollar ($10.00) 
bond, the board may retain it if no increase is allowed. If an increase is 
obtained, the board will return the bond to the claimant. In case the adjuster 
who makes the second appraisal fails to secure an agreement the claim- 
ant may at his option submit the matter to arbitration as herein provided 
or sue the state board of hail insurance in the district court of the county 
where the loss occurred. Such actions shall be trials de novo and the 
Montana Rules of Civil Procedure shall apply. If the claimant elects 
to submit the matter to arbitration he shall then appoint one disinterested 
person as appraiser, and the official appraiser shall appoint another 
person as appraiser, and the two shall select a third disinterested per- 
son and the three shall then proceed to adjust the loss in the same manner 
as specified in section 82-1515 and the judgment of the majority shall 
be the judgment of said appraisers and shall be binding upon both parties 
as the final determination of said loss; provided, however, that if the in- 
sured does not recover a greater sum than allowed by the official appraiser 
in the first instance, he shall pay the expenses of the said three appraisers 
and their witnesses in making said adjustment, but if he is awarded a 
larger sum then the same shall be paid by the state board of hail insurance. 


(2) If the insured shall be required to pay the expenses of such re- 
appraisement as above provided, the state board of hail insurance is 
hereby authorized to deduct the amount of such expenses from the amount 
allowed said insured before making settlement for said loss. 


Provided, also, that where any claimant demands arbitration he shall, 
if required by the board, furnish a cash bond to the state board of hail 
insurance in the sum of twenty-five dollars ($25.00) which shall accompany 
his application. If there is not sufficient allowance made to any claimant 
after arbitration to cover the cost of arbitration without the use of the 
twenty-five dollars ($25.00) bond, then the state board may use a part or 
all of said cash bond. In cases where the claimant secures an increase 
the bond shall be promptly returned to the claimant. 


(3) The state board of hail insurance shall examine all reports of 
appraisers and verify the same, and adjust all losses, and for such purposes 
may order hearings, subpoena witnesses and conduct examinations and do 
all things necessary to secure a fair and impartial appraisement of losses 
by hail. 

History: En. Sec. 9, Ch. 169, L. 1917; Compiler’s Note 
amd. Sec. 6, Ch. 34, L. 1919; re-en. Sec. This section was amended twice in 1963, 
360, R. C. M. 1921; amd. Sec. 10, Ch. 40, once by Ch. 69 and once by Ch. 147. 
L. 1923; amd. Sec. 4, Ch. 33, L. 1949; amd. Neither amendatory act mentioned nor in- 


Sec. 1, Ch. 69, L. 1963; amd. Sec. 76, Ch. cluded the changes made by the other. 
147, L. 1963. Since the amendments do not appear to 
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conflict, however, the compiler has made 
a composite section incorporating the 
changes made by both. 


Board of Arbitrators 


The members of a board of arbitrators 
must be disinterested parties, and are more 
than mere appraisers (exercising a power 
judicial in nature, the basis of whose deci- 
sion is not limited to information gained 
from inspection only, but they may hear 
evidence including that of the parties). 
Where arbitration was prevented by the 
naming of an improper person on the 


82-1517 


board, judgment was reversed, the cause 
dismissed, and the board ordered to name 
a proper person as arbitrator. Crosby v. 
State Board of Hail Ins., 113 M 470, 129 
Br2d.90. 


Exclusive Remedy 


Under this section, providing the sole 
and exclusive statutory remedy available 
to an insured who is dissatisfied with the 
award of appraisers, an action against the 
state board of hail insurance is not avail- 
able. Crosby v. State Board of Hail Ins., 
113 M 470, 129 P 2d 99. 


82-1517. (3861) Payment of losses. (1) The state board of hail in- 
surance shall, as soon as practicable after the loss has been sustained, 
arrange for the payment of the losses as follows: From the amount of the 
loss as adjusted for each claimant the state board of hail insurance shall de- 
duct the amount the claimant then owes as delinquent hail insurance tax 
and the maximum amount assessed as hail insurance tax for the current 
year, and shall make settlement within forty (40) days from the time loss 
is sustained in the following manner: By paying, either by registered war- 
rant or otherwise if funds are immediately available, fifty per cent of the 
total loss as agreed on, less, however, the maximum rate of assessment; 
balance to be paid at the expiration of the hail season. 


(2) The state board of hail insurance shall, on or before November 
first, order payment for the amount so deducted, which payment shall be 
remitted to the county treasurer of the county in which the tax was 
assessed. The state board of hail insurance shall then order payment 
for the balance of the adjustment which payment shall be sent to the 
claimant; provided, however, that in no case shall the payment for loss 
exceed twelve dollars ($12.00) per acre for grain crops on nonirrigated 
lands, and twenty-four dollars ($24.00) per acre on irrigated lands, and 
not to exceed twelve dollars ($12.00) per acre on hay crops; provided, 
further, that no claimant shall receive payment for any loss incurred 
where said loss does not equal or exceed five per cent (5%) of the total 
value of the crop insured. Also if the losses in any year should exceed 
the current levy plus the reserve, if any, then the payment of all losses 
shall be prorated share and share alike among all grain growers having 
loss claims adjusted and approved, and the unpaid balance of said losses 
shall be paid out of the reserve without interest in such order as the 
state board of hail insurance shall direct, when in the judgment of the 
said board there are sufficient moneys to provide for the payment of the 
same and other items payable out of said reserve. In any year the state 
board of hail insurance may by resolution authorize its chairman and 
secretary to borrow as needed from any person, bank or corporation such 
sum or sums of money as the state board may deem necessary to carry on 
the business of the department and for the purpose of paying all warrants 
as issued. 


(3) For any moneys borrowed under the provisions of this act, the 
state board of hail insurance shall cause warrants to be drawn and said 
warrants shall bear interest at not to exceed six per cent (6%) per annum 
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and said warrants and the interest thereon shall be paid out of funds from 
the state hail insurance department as they are collected from the various 
counties in the state. The state board of hail insurance shall not at any 
time borrow a total sum greater than the amount of levies as made for 
taxes for the current year together with such delinquent taxes as remain 
unpaid on the books of the county treasurer. 


History: En. Sec. 10, Ch. 169, L. 1917; Sec. 2, Ch. 8, L. 1929; amd. Sec. 5, Ch. 33, 
amd. Sec. 7, Ch. 34, L. 1919; amd. Sec. 5, L. 1949; amd. Sec. 4, Ch. 200, L. 1953; 
Ch. 141, L. 1921; re-en. Sec. 361, R. C. M. amd. Sec. 77, Ch. 147, L. 1963. 

1921; amd. Sec. 11, Ch. 40, L. 1923; amd. 


82-1518. (362) Who may elect to become subject to provisions of law. 
Any taxpayers or associations of taxpayers engaged in the growing of 
erops, other than specified herein, or other agricultural or horticultural 
products subject to injury or destruction by hail, by their individual or joint 
election filed with and approved by the state board of hail insurance, may 
accept the provisions of this act, and elect to become subject thereto, and 
in such event such risks may be classified by the said board and suitable 
levies imposed as may be agreed upon by the said board and such taxpayers, 
whereupon such taxpayers shall be entitled to the benefits and protection 
afforded by the insurance provisions of this act. 


History: En. Sec. 11, Ch. 169, L. 1917; 
re-en. Sec. 362, R. C. M. 1921. 


82-1519. (363) Compensation of chairman and officers—financial re- 
port. It shall be the duty of all public officers to perform the duties rela- 
tive to hail insurance under this act, without other compensation than 
that allowed by law. The chairman of the state board of hail insurance 
shall receive a salary not in excess of six hundred dollars ($600) per 
month and all appointed officers and employees under this act shall be 
allowed the per diem and mileage allowed state employees. The compensa- 
tion of all appointed officers and employees of the board shall be fixed by 
the state board of hail insurance. 

The chairman of the state board of hail insurance shall each year 
submit a full financial report of the operations of the department to the 
governor of the state. 


History: En. Sec. 12, Ch. 169, L. 1917; Collateral References 
amd. Sec. 2, Ch. 183, L. 1921; re-en. Sec. InsuranceC-1314; States€60, 62. 
363, R. C. M. 1921; amd. Sec. 12, Ch. 40, 44 C.J.S. Insurance § 44; 81 C.J.S. States 


L. 1923; amd. Sec. 1, Ch. 165, L. 1929; § 89. 
amd. Sec. 1, Ch. 53, L. 1951; amd. Sec. 

1, Ch. 165, L. 1961; amd. Sec. 1, Ch. 188, 

L. 1965. 


82-1520. (363.1) Benefits exempt from execution, etc. All money or 
benefits received from hail insurance shall be exempt from execution and 
shall not be liable to attachment nor to be seized, taken nor appropriated by 
any local process to pay any debt or liability of the insured unless the 
amount shall be assigned and then for no more than the amount of the 
claim intended to be secured by the assignment with lawful interest. 

History: En. Sec. 13, Ch. 40, L. 1923. Collateral References 
Exemptions¢=37. 
35 C.J.S. Exemptions §§ 26, 31, 43, 51, 57. 
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82-1703 


CHAPTER 16 


LABORATORY COMMISSION 
(Repealed—Section 33, Chapter 271, Laws of 1963) 


82-1601 to 82-1606. Repealed. 
Repeal 


These sections (Secs. 1 to 6, Ch. 78, L. 
1945), relating to the laboratory commis- 


sion, were repealed by Sec. 33, Ch. 271, 
Laws 1963. 


CHAPTER 17 


LIEUTENANT GOVERNOR 


Section 82-1701. 


82-1702. Compensation. 
82-1703. 
82-1701. 


(130) Duties of lieutenant governor. 


Duties of lieutenant governor. 


Compensation—when acting as governor. 


The duties of the lieu- 


tenant governor are prescribed in article VII of the constitution. 


History: En. Sec. 390, Pol. C. 1895; 
re-en. Sec. 150, Rev. C. 1907; re-en. Sec. 
130, R. C. M. 1921. Cal. Pol. C. Sec. 396. 


Casting Deciding Vote 


The lieutenant governor of Montana, 
while presiding as president of the senate, 
possessed the requisite power to enable or 
entitle him to cast the deciding vote on 
the third reading of House Bill No. 342, as 


82-1702. (131) Compensation. 


amended [1961 amendment of section 31- 
135], at a time when the senators, then 
present and voting, were equally divided. 
State ex rel. Easbey v. Highway Patrol 
Board, 140 M 383, 372 P 2d 930, 939. 


Collateral References 

States¢—42. 

81 C.J.S. States § 61. 

24 Am. Jur. 827, Governor, § 8 et seq. 


The lieutenant governor receives the 


same per diem and mileage as the speaker of the house of representatives, 
and that only during the session of the legislative assembly. 


History: En. Sec. 391, Pol. C. 1895; 
re-en. Sec. 151, Rev. C. 1907; re-en. Sec. 
131, R. C. M. 1921. Cal. Pol. C. Sec. 397. 


References 


Wade v. Lewis and Clarke County, 24 
M 335, 338, 61 P 879. 


Collateral References 


States€—60. 
81 C.J.S. States § 89. 


When the 


82-1703. (132) Compensation—when acting as governor. 
lieutenant governor acts as governor, he is entitled to receive during the 
time he so acts, the compensation which the governor, if acting, would be 
entitled to receive for such time; but during such time he is not entitled, as 
heutenant governor, to any other compensation or mileage. 


History: En. Sec. 392, Pol. C. 1895; References 
re-en. Sec. 152, Rev. C. 1907; re-en. Sec. State ex rel. Lamey v. Mitchell, 97 M 
132, R. C. M. 1921. 252, 257, 34 P 2a 369. 


CHAPTER 18 


MARSHAL OF SUPREME COURT 


Section 82-1801. Marshal of the supreme court. 


82-1802. Duties of the marshal. 
82-1803. Repealed. 
82-1804. Accounts of marshal. 
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82-1801. (366) Marshal of the supreme court. The supreme court 
must appoint a marshal of the supreme court, and may appoint such other 
attendants, reporters and clerks as are necessary, who hold office at the 


pleasure of the court. 


History: En. Sec. 862, Pol. C. 1895; 
re-en. Sec. 295, Rev. C. 1907; re-en. Sec. 
366, R. C. M. 1921; amd. Sec. 1, Ch. 38, L. 
1939; amd. Sec. 1, Ch. 205, L. 1955. 


Collateral References 


Courts€—58. 
21 C.J.8. Courts § 142. 


DECISIONS UNDER FORMER LAW 


Clerical Help for Supreme Court 


Former section 82-1145, providing that 
the state board of examiners may employ 
clerical help for state officer or board, did 
not apply to the employees of the supreme 
eourt; that court, viewed as a department 


of the state government, is neither an offi- 
cer nor a board, and therefore does not fall 
within the provision concerning “clerical 
help for any state officer or board.” State 
ex rel. Schneider v. Cunningham, 39 M 165, 
172, 101 P 962. 


82-1802. (367) Duties of the marshal. It shall be the duty of the 
marshal to attend upon the supreme court and the justices thereof at each 
term of court. He shall be the executive officer of the court, and act as 
erier thereof. He must serve within the state all returns and processes issu- 
ing from the supreme court and shall have all the powers and exercise all 
the duties pertaining to sheriffs as to the district courts so far as the same 
are applicable. He shall act as a law clerk for the supreme court justices. 


History: En. Sec. 863, Pol. C. 1895; 367, R. C. M. 1921; amd. Sec. 2, Ch. 38, 
re-en. Sec. 296, Rev. C. 1907; re-en. Sec. IL. 1939. 


82-1803. (368) Repealed—Chapter 129, Laws of 1963. 


Repeal Ch. 128, L. 1949), relating to the salary 

This section (Ap. p. Sec. 4, p. 210, L. and mileage allowances of the marshal, was 
1891; See. 1, Ch. 62, L. 1913; See. 1, Ch. Tepealed by See. 1, Ch. 129, Laws 1963. 
52, Li. 1919; Sec. 3,°Ch: 38, U.19595 Sec. 1, 


82-1804. (369) Accounts of marshal. All accounts of the marshal 
must be filed in the supreme court in a bill of items under oath certified by 
the chief justice, and when properly chargeable against the state and-ap- 
proved by the state board of examiners, must be paid out of the state 
treasury upon the warrant of the state auditor. 


History: En. Sec. 865, Pol. C. 1895; 
re-en. Sec. 298, Rev. C. 1907; re-en. Sec. 
369, R. C. M. 1921. 


CHAPTER 19 


PURCHASING DEPARTMENT AND AGENT 


Section 82-1901. Creation of state purchasing department and agent. 


82-1902. Duties of state purchasing agent. 
82-1908. Maintenance of warehouses. 
82-1904. Authority to purchase. 


82-1904.1. Native coal to be preferred for heating of public buildings. 
82-1904.2. Use of wood, gas, and oil not prohibited—coal from outside state. 


82-1905. Payment for purchases by state agent. 
82-1906. Contracts for printing and supplies. 
82-1907. Repealed. 

82-1908. Agent may require tests. 
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82-1909. Furnishing of stationery, ete., for departments of state. 
82-1910. Supervision of public printing. 
82-1911. Property returns. 
82-1912. Inventory—property to be charged to persons receiving. 
82-1913. Advertising for bids required—low bidder to receive contract. 
82-1914. Sale of state property. 
82-1915. Contracts for supplies of state agencies. 
82-1916. Printing and publications. 
82-1917. Requisitions for supplies—manner of letting contracts. 
82-1918. Contracts limited to one year. 
82-1919. Purchase of fresh fruits and vegetables—emergency purchases. 
82-1920. Impartiality to be shown in letting contracts—preference to residents. 
82-1921. Record of bids—contracts. 
82-1922. Transfer of contract forbidden—agreement between bidders invali- 
dates contracts—interest in contracts by officers forbidden—penalty. 
82-1923. Inspection of property and warehouses of state. 
82-1924. State contracts to be awarded to lowest responsible resident bidder. 
82-1925. Residence defined—domestie corporations. 
82-1926. Contract provision for preference to Montana products—failure to 
comply—federal-aid projects. 
82-1901. (284) Creation of state purchasing department and agent. 


There is hereby created, of and for the state of Montana, a department to 
be known as the state purchasing department. Said department shall be 
in charge of a state officer to be known as the state purchasing agent. 
From and after the first day of April, 1951, the state controller shall be 
ex officio the state purchasing agent. He shall serve as such state purchas- 
ing agent for the term specified in section 82-107 hereof, and the salary 
fixed by section 82-107 hereof shall be in full payment for all services 
rendered by him as state controller and as state purchasing agent. 


History: En. Sec. 1, Ch. 197, L. 1921; 
re-en. Sec. 284, R. C. M. 1921; amd. Sec. 12, 
Ch. 194, L. 1951. 


References 
Miller Ins. Agency v. Porter, 93 M 567, 


577, 20 P 2d 643; Holtz v. Babcock, 143 
M 341, 389 P 2d 869. 


Collateral References 


States€=45, 46, 48, 60. 
81 C.J.S8. States §§ 66, 68, 76, 89. 


82-1902. (285) Duties of state purchasing agent. The state purchas- 
ing agent shall, under the restrictions of this act, have full and sole power 
and authority and it shall be his duty to contract for and purchase or 
direct and supervise the purchase and sale of all supplies of whatever 
nature necessary for the proper transaction of the business of each and 
every state department, commission, board, institution, or official. For the 
purpose of making such purchases and contracts the state purchasing 
agent shall be and is hereby made the purchasing agent of and for each 


and every state department, commission, board, institution and official. 


History: En. Sec. 2, Ch. 197, L. 1921; 
re-en. Sec. 285, R. C. M. 1921; amd. Sec. 
1, Ch. 80, L. 1961. 


Cross-References 
Petroleum products, authority to buy 
and sell, sec. 60-302. 


State fair, duties concerning, sec. 80-504. 


Equipment 
Despite the variations in the statutory 


language, it is apparent that the purchase 
of equipment such as aircraft was intended 


to be covered by this act. Holtz v. Bab- 
cock, 143 M 341, 389 P 2d 869. 


References 

Northern Pacific Ry. Co. v. Sanders 
County, 66 M 608, 614, 214 P 596; Miller 
Ins. Agency v. Porter, 93 M 567, 577, 20 
P 2d 643. 


Collateral References 


States€73, 127. 
81 C.J.S. States §§ 66, 158. 
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82-1903. (286) Maintenance of warehouses. The state purchasing 
agent shall have the power and authority to maintain warehouses and 
to rent or lease, or construct the same, and to issue such rules and regu- 
lations as may be necessary for the proper and economical conduct of 
the business of the state purchasing agent. 


History: En. Sec. 3, Ch. 197, L. 1921; Collateral References 
re-en. Sec. 286, R. C. M. 1921; amd. Sec. StatesC86. 
2, Ch. 80, L. 1961. 81 C.J.S. States § 105. 
43, Am. Jur. 764, Public Works and Con- 
References tracts, § 23 et seq. 
Miller Ins. Agency v. Porter, 93 M 567, 
20 P 2d 643. 


82-1904. (287) Authority to purchase. An estimate or requisition 
presented by the department, commission, board or state official in con- 
trol of the appropriation or fund against which such contract or pur- 
chase is to be charged, must be approved by the state purchasing agent, 
and this shall be full authority for any contract and any purchase made 
by the state purchasing department. 


History: En. Sec. 4, Ch. 197, L. 1921; 577, 20 P 2d 643; Holtz v. Babeock, 143 M 
re-en. Sec. 287, R. C. M. 1921; amd. Sec. 341, 389 P 2d 869. 
1, Ch. 17, L. 1925; amd. Sec. 1, Ch. 51, L. 


1939; amd. Sec. 3, Ch. 80, L. 1961. Collateral References 
StatesC—93. 
References 81 C.J.S. States § 112. 


Miller Ins. Agency v. Porter, 93 M 567, 


82-1904.1. Native coal to be preferred for heating of public buildings. 
The various state institutions, county buildings and public schoolhouses 
in the state of Montana, which use coal for heating, shall use Montana 
native bituminous or lignite coal. No official shall purchase for use in 
such institutions, county buildings and public schools any coal other than 
that produced from the coal mining properties within the boundaries 
of this state. 

History: En. Sec. 1, Ch. 150, L. 1961. 


82-1904.2. Use of wood, gas, and oil not prohibited—coal from outside 
state. This act [82-1904.1, 82-1904.2] shall not be construed, however, as 
prohibiting the use of wood or its products, gas, oil, or oil products, for 
fuel, in any area of Montana, where such wood, or its products, gas, 
oil or oil products, are being used for fuel, in state institutions, county 
buildings and public schoolhouses, and shall also not prohibit the con- 
version of a heating system using coal to a heating system using wood, 
or its products, gas, oil or its products, in the above-mentioned institu- 
tions, county buildings and public schoolhouses. It shall also not prohibit 
the use of coal from outside the state of Montana, if the comparative 
cost of such coal, is not greater than that of the native coal. 

History: En. Sec. 2, Ch. 150, L. 1961. 


82-1905. (288) Payment for purchases by state agent. All valid 
claims on account of such contract and purchases negotiated by the state 
purchasing agent shall be audited and paid from the sums severally set 
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aside for the use of the state purchasing department by the contract and 
purchase estimate or requisition. 


History: En. Sec. 5, Ch. 197, L. 1921; 577, 20 P 2a 643; Holtz v. Babcock, 143 M 
re-en. Sec. 288, R. C. M. 1921; amd. Sec. 341, 389 P 2d 869. 


4, Ch. 80, L. 1961. 
Collateral References 


References StatesC>137. 
Miller Ins. Agency v. Porter, 93 M 567, 81 C.J.S. States § 169. 


82-1906. (289) Contracts for printing and supplies. The state pur- 
chasing agent shall have exclusive power to contract for all printing and 
to purchase, sell, or otherwise dispose of, or to authorize, regulate and 
control the purchase, sale or other disposition of, all materials and sup- 
ples, service, equipment, and other physical property of every kind, 
required by any state institution or by any department of the state gov- 
ernment; and to purchase or cause to be purchased all needed commis- 
sary supplies, and all raw material and tools necessary for any manu- 
facturing carried on at any of said institutions; and to sell all manufactured 
articles, and collect the money for the same, and generally to regulate 
and control all purchases by any department of the state government, 
or by any state institution; and also to furnish, repair, and maintain the 
executive residence for the governor. The state purchasing agent shall 
remit to the state treasurer all moneys received from the sale of property 
belonging to the state of Montana, said moneys to be by the treasurer 
credited to the general fund. 


History: En. Sec. 6, Ch. 197, L. 1921; 577, 20 P 2d 643; Holtz v. Babcock, 143 M 
re-en. Sec. 289, R. C. M. 1921; amd. Sec. 341, 389 P 2d 869. 


5, Ch. 80, L. 1961. 
Collateral References 


_ References States€-94. 
Miller Ins. Agency v. Porter, 93 M 567, 81 C.J.S. States § 114. 


82-1907. (290) Repealed—Chapter 177, Laws of 1965. 


Repeal employees of the state purchasing depart- 
This section (Sec. 7, Ch. 197, L. 1921), ment, was repealed by Sec. 21, Ch. 177, 
relating to the compensation and bonds of Laws 1965. 


82-1908. (291) Agent may require tests. The state purchasing agent 
shall have the authority to require any department of the state of Montana 
or of any of the educational institutions of the state to perform any tests as 
may be required by the state purchasing department for the better in- 
formation of the state purchasing agent in determining the character and 
quality of the articles and commodities to be purchased and used by the 
state. 


History: En. Sec. 8, Ch. 197, L. 1921; Collateral References 
re-en. Sec. 291, R. C. M. 1921. StatesG=93. 
maferences 81 C.J.S. States § 113. 


Miller Ins. Agency v. Porter, 93 M 567, 
577, 20 P 2d 643. 


82-1909. (292) Furnishing of stationery, etc., for departments of state. 
All stationery, printing, paper, fuel and lights used in the legislative and 
other departments of government, and the printing, binding and distribu- 
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tion of the laws, journals and department reports and other printing and 
binding, and repairing and furnishing the halls and rooms used for the 
meeting of the legislative assembly and its committees, shall be procured 
by the state purchasing agent as hereinafter provided. 


History: En. Sec. 9, Ch. 197, L. 1921; Collateral References 
re-en. Sec. 292, R. C. M. 1921; amd. Sec. StatesC>98. 
1, Ch. 69, L. 1949; amd. Sec. 6, Ch. 80, 81 C.J.S. States § 116. 
L. 1961. 

References 


Miller Ins. Agency v. Porter, 93 M 567, 
577, 20 P 2d 643. 


82-1910. (293) Supervision of public printing. The state purchasing 
agent shall supervise and attend to all public printing and shall prevent 
duplication and unnecessary printing; all forms, blanks, and documents 
printed for distribution to the departments of the state government or 
state institutions shall be serially numbered and indexed by the state 
purchasing agent and sample copies of each thereof permanently retained 
in his library; and the state purchasing agent shall from time to time 
furnish to the public general information as to the nature, description, and 
official numbers of such reports as are available for public distribution. 


History: En. Sec. 10, Ch. 197, L. 1921; Collateral References 
re-en. Sec. 293, R. C. M. 1921. StatesG94, 


References 81 C.J.S. States § ao? 


Miller Ins. Agency v. Porter, 93 M 567, 
577, 20 P 2d 643. 


82-1911. (293.1) Property returns. All persons in charge of any state 
property, must, upon request of the state purchasing agent, furnish him with 
a sworn statement of all personal property in his possession or under his 
charge belonging to the state of Montana, together with an estimate of the 
value thereof, and must also furnish such other information in connection 
therewith, as the state purchasing agent shall require. 

History: En. Sec. 1, Ch. 66, L. 1923. Collateral References 


StatesG—86. 


References 81 C.J.S. States § 105. 


Miller Ins. Agency v. Porter, 93 M 567, 
577, 20 P 2d 648; Holtz v. Babcock, 143 M 
341, 389 P 2d 869. 


82-1912, (293.2) Inventory—property to be charged to persons receiv- 
ing. From the report so made to the state purchasing agent, he must on or 
before June 30th, 1923, prepare a complete inventory for each state depart- 
ment, office, board, commission or institution, of all personal property be- 
longing to the state of Montana, in charge or possession of such department, 
office, board, commission and institution, each such inventory to show in 
detail the estimated value of the items embraced therein, and each state de- 
partment, office, board, commission and institution must be charged with all 
items of personal property and all other personal property thereafter placed 
at the disposal of any such state department, office, board, commission and 
institution, and shall be credited with all worn out, used, lost, injured or 
destroyed property from time to time, as may be reported to the state 
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82-1914 


purchasing agent, and shall be held responsible for all items of personal 


property not accounted for. 
History: En. Sec. 2, Ch. 66, L. 1923. 


Purpose 

This statute is designed to secure an 
inventory for the information of the state 
purchasing department of the personal 
property of the state from time to time 
put under the control of its various agen- 
cies. State ex rel. Olsen v. Sundling, 128 
M 596, 281 P 2d 499, 504. 


Sale of Property 
The words “all other personal property 


82-1913. 
contract. 


thereafter placed at the disposal of any 
such state department” means “all other 
personal property thereafter placed under 
the control of any such state department” 
and does not confer the authority to sell 
property to anyone. State ex rel. Olsen v. 
Sundling, 128 M 596, 281 P 2d 499, 504. 


References 


Holtz v. Babcock, 143 M 341, 389 P 2d 
869. 


(293.3) Advertising for bids required—low bidder to receive 
The state purchasing agent in making purchase of supplies and 


equipment under the provisions of this act, or under the laws of the state of 
Montana must advertise as hereinafter provided, and award contracts in 
the name of the state of Montana for such supplies and equipment to the 


lowest responsible bidder, except as hereinafter provided. 


History: En. Sec. 3, Ch. 66, L. 1923. 


Lease of Equipment 


A five-year lease of an airplane with an 
option to purchase during the term of the 
lease or for a nominal amount on expira- 
tion of the lease was, for the purposes of 
this act, a “purchase” in view of the 
amount involved and the purchase provi- 
sions. Holtz v. Babcock, 143 M 341, 389 
P 2d 869. 


Unfair Practices Act Also Applicable 


Chapter 80, Laws of 1937 (51-101 et 
seq.), known as the Unfair Practices Act, 
in the absence of an express exception in 
favor of those selling to the state, applies 
to sales made to the state, and failure of 
the legislature to amend this section pro- 
viding for purchases of state supplies from 
the lowest bidder, is not indicative of its 
intention to except sales to the state from 
operation of the act; when one section is 
read in connection with the other, it is 
contemplated that sellers to the state will 
confine their bids within the limit fixed 
as legitimate by the Unfair Practices Act. 
Helena Automobile Dealers Assn. v. Ander- 
some 10) M15 3 98.P. 2d. 371. 


82-1914. 


Collateral References 


States—98. 

81 C.J.S. States § 116. 

43 Am. Jur. 764, Public Works and Con- 
tracts, § 23 et seq. 


Bidder’s variation from specifications on 
bid for public work. 65 ALR 835. 

Evasion of law requiring contract for 
public work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to that 
law. 69 ALR 697. 

Change in proposals for public contract 
after submission of bid as justification for 
withdrawal of bid or refusal to enter into 
contract. 104 ALR 1149. 

Statute requiring competitive bidding 
for public contract as affecting validity 
of agreement, subsequent to the award of 
the contract, to allow the contractor addi- 
tional compensation for extras or addi- 
tional labor and material not included in 
the written contract. 135 ALR 1265. 

Rights and remedies of bidder for pub- 
lic contract who has not entered into a 
contract, where bid was based on his own 
mistake of fact or that of his employees. 
52 ALR 2d 792. 


(293.4) Sale of state property. The state controller shall 


have exclusive power, subject to the consent and approval of the governor, 
to sell, or otherwise dispose of, or to authorize the sale or other disposition 
of, all materials and supplies, service, equipment, or other personal prop- 
erty of every kind now owned by the state of Montana, but not needed or 
used by any state institution or by any department of the state govern- 
ment. 
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History: En. Sec. 4, Ch. 66, L. 1923; Collateral References 
amd. Sec. 74, Ch. 199, L. 1965. StatesG—89. 


References 81 C.J.S. States § 107. 


State ex rel. Olsen v. Sundling, 128 M 
596, 281 P 2d 499, 503. 


82-1915. (293.5) Contracts for supplies of state agencies. Unless 
otherwise provided by law, the state purchasing agent shall have exclusive 
power, subject to the consent and approval of the governor, to let to the 
lowest bidders and enter into contracts with the lowest bidders, for the 
furnishing of all supplies, stationery, paper, fuel, water, lights, and other 
articles required by the legislative assembly and all other offices, depart- 
ments, boards, commissions and institutions of the state. 


Before any such contract is let, the state purchasing agent must adver- 
tise in such manner and for such time as in this act provided for sealed 
proposals for all such supplies or services mentioned in this section. 


History: En. Sec. 5, Ch. 66, L. 1923. Collateral References 
States@—98. 
peterences 81 CJS. States § 116. 


Holtz v. Babcock, 143 M 341, 389 P 2d 
869. 


82-1916. (293.6) Printing and publications. The state purchasing 
agent shall have exclusive power, subject to the consent and approval 
of the governor, to contract for all printing for any purpose used by the 
state of Montana in any state office, elective or appointive or by any 
state board, commission, bureau, state institution or department except 
the printing of the decisions of the supreme court as provided in section 
82-2004, and shall supervise and attend to all public printing of the state of 
Montana in the manner in this act provided, and shall prevent duplication 
and unnecessary printing; all forms, blanks and documents printed for 
distribution to the departments of the state government or state institutions 
shall be serially numbered and indexed by the state purchasing agent and 
sample copies of each thereof permanently retained in his office; and the 
state purchasing agent shall from time to time furnish to the public 
general information as to the nature, description and official numbers of 
such reports as are available for public distribution. 


Unless otherwise provided by law, the state purchasing agent in 
letting contracts as provided in this act, for the printing, binding and pub- 
lhshing of all laws, journals and reports of the various offices, depart- 
ments, boards, commissions and institutions of the state, shall have the 
power to determine the quantity, quality, style and grade of all such 
printing, binding and publishing. 


Provided, that all reports of any department or institution of the 
executive branch for any fiscal year required by law to be published, must 
be submitted to the governor before November Ist, of each year, for 
approval, correction or modification, and when by the governor approved, 
as corrected or modified, must by him be eertified to the state purchas- 
ing agent for publication, provided, the governor may require all such 
reports or any number of them, to be published in one volume, such 
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publication to be completed on or before the tenth day of January there- 
after. Such reports shall be confined.to a factual presentation to the 
governor and legislature of the activities of the department concerned 
and any recommendations of the department head and shall be 8% & I11 
inches in outside dimension and shall employ single color covers only. 


And provided further, any such reports so published, in one volume 
may also be separately published in pamphlet form, in such number 
as may be directed by the governor. 

The reports shall be distributed by the department responsible for 
making the report. Such distribution shall be within the discretion of 
the head of the department making the report, but the following dis- 
tribution shall be mandatory : 

To the governor—as many as he desires, but not less than two (2) 
copies of each report. 

To the secretary of state—two (2) copies of each report. 

To the legislative council—two (2) copies of each report. 

To the librarian of the state historical lbrary—forty (40) copies of 
printed reports and a minimum of four (4) copies of mimeographed or 
earbon reports. : 

The historical society of Montana shall distribute publications so re- 
ceived to the public libraries, and other educational, scientific, hbrary 
or art institutions of the state, which may apply to be put on the mailing 
list for all or a portion of the state publications; and to such libraries 
and other institutions outside this state with which the historical society 
of Montana may have established exchange relations. 

The historical society of Montana shall transmit to the United States 
Library of Congress, two (2) copies of every administrative report or 
study. 

To the legislative assembly of the state of Montana—one (1) copy 
for each member. 


History: En. Sec. 6, Ch. 66, L. 1923; Collateral References 

amd. Sec. TG Ch. 80, L. 1961. StatesG-94. 
Raferences . 81 C.J.S. States § 114. 
Holtz v. Babeock, 143 M 341, 389 P 2d 


869 


82-1917. (293.7) Requisitions for supplies—manner of letting con- 
tracts. State officers, commissioners or boards, or departments, superin- 
tendents of state institutions or departments shall tabulate in detail the 
amount of supplies on hand for any class of merchandise for such period 
as determined by the state purchasing agent, and the additional supplies 
needed for a period of time not to exceed one year’s supply. The state pur- 
chasing agent shall make examination of the amount of supplies on hand 
and shall determine from such examination and from the statements so 
furnished him, as in this section provided, the additional amount of supplies 
necessary and shall make an itemized statement thereof, all of which acts 
of said state purchasing agent shall be subject to approval of the governor. 
As soon as the state purchasing agent shall determine, as in this section 
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provided, what kind of supplies and the amount necessary for the state of 
Montana to purchase for its state offices, boards, commissions, departments 
or institutions, he shall make such purchases. 

All purchases by the state purchasing agent shall be based on competi- 
tive bids. On any purchase where the estimated expenditure shall be two 
thousand dollars ($2,000.00) or over, sealed bids shall be solicited by mail 
from each person, firm or corporation who has filed with the state purchas- 
ing agent a request in writing that it be listed for solicitation on bids for 
such particular items set forth in such listing: provided, that if any person, 
firm or corporation whose name is listed shall fail to respond to any solicita- 
tion for bids, after the receipt of three such solicitations, such listing shall, 
within the discretion of the state purchasing agent, be canceled: provided, 
further, that it shall be within the discretion of the state purchasing agent 
to advertise for such purchases. If bids are solicited through advertising, 
such advertisement shall be made in at least three daily newspapers of 
general circulation printed within the state, once each week for three (3) 
consecutive weeks, the first publication to be not less than twenty-two (22) 
days before the date set for the opening of bids, and such advertisement 
shall state that sealed proposals will be received by the state purchasing 
department, up to a time to be mentioned therein, for furnishing supplies 
for such state offices, boards, commissions, departments or institutions, 
which notice shall also state that detailed statements of supplies to be 
furnished are on file at the office of the state purchasing department and 
subject to inspection, and shall also specify that at a certain time, to be 
therein mentioned, said proposals will be opened, and contracts awarded to 
the lowest responsible bidder. 

On purchases where the estimated expenditure is less than two thou- 
sand dollars ($2,000.00), bids shall be secured without advertising, but the 
state purchasing agent shall solicit bids for such supplies by notice sent by 
mail to prospective suppliers whose names are listed as hereinbefore pro- 
vided, which notice shall contain the same information as is herein required 
to be set forth in advertisements. 


In the case of all bids as herein provided, there shall be separate pro- 
posals and separate contracts. Each proposal shall be accompanied by 
sample supplies proposed to be furnished; ample in quantity, to be divided, 
a part thereof, in case of award, to be kept in the office at the capitol and 
a part thereof, in case of award, to be sent to the place of intended de- 
livery. The proposals shall be in writing, sealed and marked, “proposals 
for furnishing supplies,” and shall be addressed to the state purchasing 
agent, Helena, Montana. 


At the time set for the opening of bids, said proposals shall be opened in 
public, and contracts awarded to the lowest responsible bidder. The depart- 
ment shall have the right to reject any and all bids. If all proposals be 
rejected, proposals shall again be invited and proceeded with in the same 
manner; provided, however, that in such event, the state purchasing agent 
may, with the approval of the governor, purchase such supplies on the 
open market if they can be so purchased at a better price. 

With any proposal the state purchasing agent may require a certified 
check on some responsible bank, payable to the treasurer of the state of 
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Montana, equal in amount to 5 per cent of the sum of such proposal, as 
a guarantee for the faithful performance of any contract awarded. After 
the award is made, all checks deposited as a guarantee shall be returned, 
except that of the successful bidder whose check shall be held until contract 
signed and bond filed and approved, if bond be required. All proposals shall 
include the delivery of the supplies to the departments and institutions for 
which they are purchased. 

The state officers, superintendents, commissioners, departments or in- 
stitutions, shall not have the authority to purchase any supples or material, 
except on approval of the state purchasing agent. 


History: En. Sec. 7, Ch. 66, L. 1923; Collateral References 
amd. Sec. 2, Ch. 69, L. 1949. StatesG—98. 
otoreces 81 C.J.S. States § 116. 
Holtz v. Babcock, 143 M 341, 389 P 2d 
869. 


82-1918. (293.8) Contracts limited to one year. No contracts shall 
be made for a longer period than one year and such contract shall provide 
for the delivery of such articles at such times and in such quantities as the 
purchasing agent may determine. 


History: En. Sec. 8, Ch. 66, L. 1923. Collateral References 
States¢—100. 
81 O.J.8. States § 115. 


82-1919. (293.9) Purchase of fresh fruits and vegetables—emergency 
purchases. Fresh fruits and vegetables (other than potatoes) shall not 
be included in the supplies to be purchased as hereinbefore provided. 
The state purchasing agent may allow any state officer, board, commis- 
sion or superintendent of state institution to purchase the fresh fruits 
and vegetables therefor, and make other and minor purchases for the 
same; an itemized account to be kept of all such purchases and furnished 
to the state purchasing department. 


Likewise, when immediate delivery of articles or performance of serv- 
ice is required by the public exigencies, the articles or service so required 
may be procured by open purchase or contract at the place and in the 
manner in which such articles are usually bought and sold or such services 
engaged between individuals, but under the direction of the state pur- 
chasing agent. 


History: En. Sec. 9, Ch. 66, L. 1923; Collateral References 
amd. Sec. 8, Ch. 80, L. 1961. StatesO294. 
References What is an “emergency” within statu- 
Holtz v. Babcock, 143 M 341, 389 P 2d tory provision excepting emergency con- 
869. tract or work from requirement of bidding 


on public contracts. 71 ALR 173. 


82-1920. (293.10) Impartiality to be shown in letting contracts—pref- 
erence to residents. The state purchasing agent, or any officer or em- 
ployee thereof, shall have no right to show any partiality or favoritism in 
making such awards or contracts, but shall be absolutely fair and impartial; 
provided that where both the bids and quality of goods offered are the 
same, preference shall be given to articles of local and domestic production 
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and manufacture, and provided, further that where both the bids and the 
quality of goods offered are the same, preference shall be given to resident 
bidders of the state of Montana over nonresident bidders. 


History: En. Sec. 10, Ch. 66, L. 1923. Collateral References 
StatesC98. 
pet ereuce. 81 C.J.S. States § 116. 
Holtz v. Babcock, 143 M 341, 389 P 2d 
869. 


82-1921. (293.11) Record of bids—contracts. The state purchasing 
department shall have recorded in a book kept for that purpose, a true and 
faithful abstract of all bids made for furnishing supplies and equipment for 
the state of Montana, giving the name of the party bidding, the terms of the 
offer, the sum to be paid, and shall keep on file and preserve all such bids 
until the end of the contract term to which they relate. Each bidder shall 
have the right to be present, either in person or by agent, when the bids 
are opened and shall have the right to examine and inspect all bids. All 
purchases, advertisements and contracts for supplies for any purpose 
authorized by law shall be made by the state purchasing department in 
the name of the state of Montana. The records shall be open at all times 
for the inspection of those who may be interested in such contracts made 
or to be made with the state of Montana. 


History: En. Sec. 11, Ch. 66, L. 1923. Collateral References 
States¢—98. 
References 81 C.J.8. States § 116. 
Holtz v. Babcock, 143 M 341, 389 P 2d 
869. 


82-1922. (293.12) Transfer of contract forbidden—agreement between 
bidders invalidates contracts—interest in contracts by officers forbidden— 
penalty. No contract or order or any interest therein shall be transferred 
by the party to whom such contract or order is given to any other party, 
and any such transfer shall cause the annulment of the contract so trans- 
ferred, at the option of the state. Collusion or secret agreements between 
bidders for the purpose of securing any advantage to the bidders as against 
the state of Montana in the awarding of contracts is hereby prohibited, and 
the state purchasing agent and state board of examiners if they shall find 
sufficient evidence after any contract has been let that said contract was 
obtained by any bidder or bidders, by reason of collusive or secret agree- 
ment among the bidders to the disadvantage of the state of Montana, shall 
have the right to declare any such contract null and void. 


All rights of action, however, for any breach of such contract by the 
contracting parties are reserved to the state. No member of the legislature, 
nor any elective or appointive state officer, nor any deputy or employee 
thereof, nor superintendent of any state institution or any employee thereof, 
nor any person in the employ of the state of Montana in any capacity 
whatsoever, shall directly, himself, or by any other person in trust for him 
or for his use or benefit or on his account, undertake, execute, hold or 
enjoy, in whole or in part, any contract or agreement made or entered 
into by or on behalf of the state of Montana under the provisions of this 
act, and every person who violates the provisions of this section shall be 
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deemed guilty of a misdemeanor and shall be fined not less than $100 nor 


to exceed the sum of $5,000. 


History: En. Sec. 12, Ch. 66, L. 1923. Relation as creditor of contracting party 


as constituting interest within statute 


References against public officer being interested in 
Holtz v. Babcock, 143 M 341, 389 P 2d_ public contract. 73 ALR 1352. 
869. Relationship as disqualifying interest 


within statute making it unlawful for an 
officer to be interested in a public con- 
tract. 74 ALR 792. 


Collateral References 


States€295, 98, 105. 
81 O.J.S. States §§ 113, 116, 121. 


82-1923. (293.13) Inspection of property and warehouses of state. The 
warehouses, supplies, furnishings and property of all kinds used in and 
about the business of the state of Montana, shall be subject at all times 
to the inspection and examination of the state purchasing department and 
any officer or employee of any office, board, commission or department. 

History: En. Sec. 13, Ch. 66, L. 1923. Collateral References 
StatesC86. 


82-1924. State contracts to be awarded to lowest responsible resident 
bidder. In order to provide for an orderly administration of the business 
of the state of Montana in awarding contracts for materials, supplies, 
equipment, construction, repair and public works of all kinds, it shall be 
the duty of each board, commission, officer or individual charged by law 
with the responsibility for the execution of the contract on behalf of 
the state, board, commission, political subdivision, agency, school district 
or public corporation of the state of Montana, to award such contract 
to the lowest responsible bidder who is a resident of the state of Montana 
and whose bid is not more than two per cent (2%) higher than that of the 
lowest responsible bidder who is a nonresident of this state. This require- 
ment shall prevail whether the law required advertisement for bids or does 
not require advertisement for bids. 


History: En. Sec. 1, Ch. 183, L. 1961. 


Collateral References 


States€98. 

81 C.J.S. States § 116. 

43 Am. Jur. 764, Public Works and Con- 
tracts, § 23 et seq. 


Bidder’s variation from specifications on 
bid for public work. 65 ALR 835. 

Evasion of law requiring contract for 
public work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to that 
law. 69 ALR 697. 

Change in proposals for public contract 


82-1925. Residence defined—domestic corporations. 


after submission of bid as justification for 
withdrawal of bid or refusal to enter into 
contract. 104 ALR 1149. 

Statute requiring competitive bidding 
for public contract as affecting validity of 
agreement, subsequent to the award of the 
contract, to allow the contractor additional 
compensation for extras or additional labor 
and material not included in the written 
contract. 135 ALR 1265. 

Rights and remedies of bidder for pub- 
lic contract who has not entered into a 
contract, where bid was based on his own 
mistake of fact or that of his employees. 
52 ALR 2d 792. 


For the purpose 


of this act the word “resident” shall include actual residence of an indi- 
vidual within this state for a period of more than one (1) year imme- 
diately prior to bidding; in a partnership enterprise or an association, 
the majority of all partners or association members shall have been actual 
residents of the state of Montana for more than one (1) year immediately 
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prior to bidding; domestic corporations organized under the laws of the 
state of Montana are prima facie eligible to bid as residents but this 
qualification may be set aside and a successful bid disallowed where it is 
shown to the satisfaction of the board, commission, officer or individual 
charged with the responsibility for the execution of such contract that 
said corporation is (a) composed of resident organizers or directors of 
this state who have no substantial interest or investment in the corpo- 
ration for which they are acting and that the ownership and control of 
said company is vested in nonresidents; (b) that the Montana corpora- 
tion is a wholly owned subsidiary of a foreign corporation; (¢) that said 
corporation was formed for the purpose of circumventing the provisions 
of this act relating to residence. 
History: En. Sec. 2, Ch. 183, L. 1961. 


82-1926. Contract provision for preference to Montana products— 
failure to comply—federal-aid projects. Each contract awarded by any 
political subdivision, school district, public corporation or agency of the 
state of Montana shall contain among its provisions a requirement that 
in all instances products manufactured or produced in this state by Mon- 
tana industry and labor shall be preferred for use in all projects and in 
all materials, supplies and equipment, if such products, materials, equip- 
ment and supplies are comparable in price and quality. Further, in this 
connection, it is the intent of this act that wherever possible products 
manufactured and produced in this state which are suitable substitutes 
for products manufactured or produced outside the state and comparable 
in price, quality and performance, shall be preferred for use in all projects 
and in all state institutions. 


Failure to comply with the law in this respect shall disqualify such 
contractor as a qualified bidder for future contracts with the state of 
Montana, any legal subdivision of the state of Montana, any school dis- 
trict, public corporation or agency for a period of two (2) years. 


No preference shall be given on contracts where federal aid is obtained 
from any bureau or department of the United States except as provided 
for by the laws of the United States, nor shall the provisions of section 
82-1157 be amended or repealed by this act. 

History: En. Sec. 3, Ch. 183, L. 1961. 


CHAPTER 20 


REPORTERS OF DECISIONS OF SUPREME COURT—PUBLICATION 
AND DISTRIBUTION OF REPORTS 


Section 82-2001. Justices of the supreme court to report decisions. 
82-2002. Duties of reporters. 
82-2003. Reports of the supreme court, style of publication. 
82-2004. Contract with publisher. 
82-2005. Title of reports. 
82-2006. Price—bond of publisher. 
82-2007. Distribution of reports. 


82-2001. (378) Justices of the supreme court to report decisions. The 
justices of the supreme court shall report the decisions of the supreme court. 
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History: En, Sec. 2, p. 72, L. 1899; 
re-en. Sec. 314, Rev. C. 1907; re-en. Sec. 
378, R. C. M. 1921; amd. Sec. 2, Ch. 182, 
L. 1949. Cal. Pol. C. Secs. 767-782. 


Court Acts as Public Board of Awards 


In considering bids and awarding a con- 
tract under sections 82-2001 to 82-2007, the 
members of the supreme court, in letting 
such contract, act not as a court, but as a 
board of awards and as such are subject 
to all the statutory provisions relating to 
public boards of like nature. State ex rel. 
Helena Allied Printing Council v. Mitchell, 
105 M 326, 332, 74 P 2d 417. 


82-2004 


Decisions May Not Be Copyrighted 


Relators’ contention that others than 
Baneroft-Whitney Company are prohibited 
by the copyright laws from publishing the 
oid Montana reports is entirely without 
merit. Anything contained in an opinion 
prepared and published by the court can- 
not be copyrighted. State ex rel. Helena 
Allied Printing Council v. Mitehell, 105 
M 3826, 339, 74 P 2d 417. 


Collateral References 


Reports@=3. 
77 C.J.S. Reports § 9. 


DECISIONS UNDER FORMER LAW 


Constitutionality 


Section 378, R. C. M. 1921 did not vio- 
late sections 29 and 30, article VIII of the 
constitution, declaring that no justice of 
the supreme court shall accept or receive 
any compensation, allowance, ete., “Except 
the salary provided by law,” and empow- 
ering the legislature to change their sal- 
ary; and section 35, article VIII, provid- 
ing that no justice shall hold any other 
office than the one to which he was elected, 
the office of reporter not carrying a dele- 
gation of sovereign power. Tipton v. 
Sands, 103 M 1, 13, 60 P 2d 662, explained 
in 116 M 487, 475, 155 P 2d 205. 


Defense of Good Faith 


On a charge with a violation of the Cor- 
rupt Practices Act for campaigning on 
publication that if elected, he would refuse 
the salary for reporting decisions provided 


Forti section 8376s KaaG,u MM. 1921) son 
ground it was unconstitutional, the defense 
cf good faith was sustained by evidence, 
in view of the fact that there was reason- 
able ground for believing that section was 
unconstitutional. Tipton v. Sands, 103 M 
Le 60" Pyod-662. 


Not Repealed by Implication 


Although section 860 of the Political 
Code was amended by chapter 43, Laws 
of 1905 increasing the salary of justice of 
the supreme court to $6,000 from $4,000, 
which amending act provided that “all acts 
and parts of acts in conflict herewith are 
hereby repealed,” no act of the legislature 
expressly repeals this section. Since the 
acts are not plainly irreconcilably repug- 
nant or in conflict, this section was not 
repealed by implication. Tipton v. Sands, 
103 M 1, 14, 60 P 2d 662. 


82-2002. (379) Duties of reporters. The reporters of the decisions of 
the supreme court shall make careful and accurate reports of the cases 
decided by the supreme court. The reports of such cases shall be made 
under the supervision of, and pursuant to rules and regulations promul- 
gated by the justices of the supreme court. 


History: En. Sec. 891, Pol. C. 1895; Collateral References 
re-en. Sec. 307, Rev. C. 1907; re-en. Sec. Reports@>3. 
379, R. C. M. 1921; amd. Sec. 1, Ch. 174, 77 C.J.S. Reports § 9. 
L. 1947; amd. Sec. 1, Ch. 14, L. 1961. 


82-2003. (380) Reports of the supreme court, style of publication. The 
reports must be published in volumes of not less than six hundred pages 
each, in the size and style of Volume 2, Montana Reports, and equal in 
quality, presswork, and binding to said volume. 


History: En. Sec. 892, Pol. C. 1895; Collateral References 
re-en. Sec. 308, Rev. C. 1907; re-en. Sec. Reports¢>4. 
380, R. C. M. 1921; amd. Sec. 1, Ch. 1, L. 77 C.J.S. Reports § 3. 
1925. 


82-2004. (381) Contract with publisher. The justices shall have no 
pecuniary interest in the volumes of reports. The reports must be pub- 
lished by contract to be entered into by the justices and with the publishing 
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house that will agree to publish the new volumes of the Montana reports 
for any term of years agreeable to the justices, provided that such term 
shall not exceed six (6) years, nor be for less than one (1) year, and 
furnish to the state and the people of the state at prices fixed in the 
contract any volume or volumes printed by such publishers. In the con- 
tract the justices may, at their discretion, require the publisher to agree 
to furnish complete sets or odd volumes of the Montana reports from 
and including volume one to the last volume published, to the state and 
the people of the state at prices fixed in the contract. Such contract 
shall require the publisher to print each volume in accordance with the 
specifications set forth in the preceding section. It shall also require the 
publisher to issue each new volume within ninety (90) days after the 
manuscript for the same is delivered by the justices to the said publisher. 
Such contract shall also require the publisher to make stereotype matrices 
of each volume so published by him, and to preserve these matrices in 
fireproof vaults, to the end that the volumes will never become out of 
print. The publisher receiving the contract as herein provided shall, 
before commencing the publication of the volumes of such reports, ad- 
vertise in two (2) newspapers in Montana for ten (10) days for proposals 
for such printing, stereotyping, and binding of such volumes, and such 
publisher shall, if the proposals for such work do not exceed by the 
sum of twenty per cent (20%), the amount for which the same can be done 
outside of the state, cause such printing, stereotyping and binding to be 
done within the state of Montana. 


History: En. Sec. 893, Pol. C. 1895; 
re-en. Sec. 309, Rev. C. 1907; re-en. Sec. 


granting a monopoly to the publishing 
house which had held the contract for a 


381, R. C. M. 1921; amd. Sec. 2, Ch. 1, L. 
1925; amd. Sec. 1, Ch. 111, L. 1943; amd. 
Sec. 2, Ch. 14, L. 1961. 


Constitutionality 


This section does not violate the provi- 
sions of sections 26 and 30, article V, nor 
of section 20, article XV of the Montana 
state constitution. State ex rel. Helena 
Allied Printing Council v. Mitchell, 105 M 
326, 338, 340, 74 P 2d 417. 


Defense of Monopoly 


Where a Montana printing concern, at- 
tempting to bid on a contract for publica- 
tion of Montana reports, declined to sub- 
mit a bid in the matter of furnishing 
copies of previous volumes published, on 
ground that the provisions of this section 
therefor were unconstitutional as in effect 


82-2005. (382) Title of reports. 


” 


“Montana Reports, 


long time, such contention could not be 
sustained where it was not supported by 
either law or facts. State ex rel. Helena 
Allied Printing Council v. Mitchell, 105 M 
326, 338, 340, 74 P 2d 417. 


Sections Being on a Parity 


This section was not impliedly repealed 
by section 82-1157; if Montana printing 
concerns should desire to offer competing 
bids, both sections are on a parity and 
capable of being so construed and both 
may stand. State ex rel. Helena Allied 
Printing Council v. Mitchell, 105 M 326, 
334, 74 P 2d 417. 


Collateral References 


Reports@4. 
77 C.J.S. Reports § 3. 


The title of each volume shall be 


which title, together with the number of the volume, 


shall be printed on the back of each book. 


History: En. Sec. 894, Pol. C. 1895; 
re-en. Sec. 310, Rev. C. 1907; re-en. Sec. 


382, R. C. M. 1921; amd. Sec. 1, Ch. 139, 
L. 1947. 


82-2006. (383) Price—bond of publisher. Said contract shall require 
the publisher to agree to sell three hundred copies of each new volume of 
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said reports to the state of Montana at the price agreed upon in said 
contract, and to keep on hand and for sale at the contract price a sufficient 
number of copies of each volume to supply all demands for six years from 
the date of the publication thereof. And said publisher shall give bond for 
the fulfillment of the terms of this contract in the sum of five thousand 
dollars, which bond shall be filed with the clerk of the supreme court and 
be approved by the justices of the supreme court, or a majority thereof. 


History: En. Sec. 895, Pol. C. 1895; Collateral References 
re-en. Sec. 311, Rev. C. 1907; re-en. Sec. Reports¢>4. 
383, R. C. M. 1921; amd. Sec. 3, Ch. 1, L. 77 C.J.S. Reports § 4. 
1925. 


82-2007. (384) Distribution of reports. On the publication of each 
volume of said reports the secretary of state shall purchase of said pub- 
lisher, for the use of the state, three hundred copies thereof, and shall dis- 
tribute the same in the manner following: To the law libraries of each state 
and territory of the United States, one copy; to the Library of Congress, five 
copies; to each of the judges of the United States district courts of the 
states of Idaho, Nevada, California, Washington, Montana, Wyoming, and 
Oregon, one copy; to each state officer, justice of the supreme court, dis- 
trict judge, county attorney and clerk of the district court in this state, one 
copy ; to the law library of the state of Montana, three copies. He shall also 
distribute said reports to literary and scientific institutions, publishers and 
authors and legislative reference hbraries of other states with whom the 
state law librarian has established or may hereafter establish a system of 
exchange. He shall also distribute to the University of Montana not to 
exceed fifty copies to be used by the law librarian of the state university 
for the purpose of exchanges with universities and institutions of higher 
education in other states. All reports distributed to state, district, and 
other officers in the state shall be for the use of their office, and shall be, 
by the person receiving the same, turned over to his successor in office, and 
the secretary of state shall take proper receipts for such reports. 


History: En. Sec. 896, Pol. C. 1895; Collateral References 
re-en. Sec. 312, Rev. C. 1907; amd. Sec. 1, Reports@=5. 
Ch. 203, L. 1921; re-en. Sec. 384, R. C. M. 77 C.J.8. Reports § 8. 


1921; amd. Sec. 3, Ch. 46, L. 1937. 


CHAPTER 21 


INTERGOVERNMENTAL CO-OPERATION 


Section 82-2101 to 82-2111. Repealed. 
82-2112. Legislative council—function—commission on interstate co-operation 
—delegations and committees. 
82-2113. Council of state governments declared joint governmental agency. 


82-2101 to 82-2111. Repealed—Chapter 72, Laws of 1959. 


Repeal governmental co-operation, were repealed 
These sections (Secs. 1 to 11, Ch. 86, by See. 1, Ch. 72, Laws 1959. 
L. 1937), relating to committees on inter- 


82-2112. Legislative council—function—commission on interstate co- 
operation—delegations and committees. It shall be a function of the leg- 
islative council to: 
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(1) Carry forward the participation of the state of Montana as a 
member of the council of state governments, and the legislative council 
is hereby designated as the Montana commission on interstate co-operation ; 

(2) Encourage and assist the government of this state to develop 
and maintain friendly contact by correspondence, by conference, and 
otherwise, with the other states, with the federal government, and with 
local units of government ; 

(3) Establish such delegations and committees as may be deemed 
advisable to confer with similar delegations and committees from other 
states concerning problems of mutual interest. The membership of such 
delegations and committees may consist of legislators and employees 
of the state other than members of the legislative council. Members of 
such delegations and committees shall serve without pay, but they may 
be reimbursed for expenses as provided by law; 

(4) Endeavor to advance co-operation between this state and other 
units of government whenever it seems advisable to do so by formulating 
proposals for interstate compacts and reciprocal or uniform legislation, 
and by facilitating the adoption of uniform or reciprocal administrative 
rules and regulations, informal co-operation of governmental offices, per- 
sonal co-operation among governmental officials and employees, inter- 
change and clearance of research and information, and any other suitable 
process. 


History: En. Sec. 2, Ch. 72, L. 1959. Constitutionality, construction, and ap- 

plication of compacts and statutes involv- 
Collateral References ing co-operation between states. 134 ALR 
States@—6. 1411. 


81 C.J.S. States § 10. 


82-2113. Council of state governments declared joint governmental 
agency. In order to facilitate such co-operation, the council of state gov- 
ernments is hereby declared to be a joint governmental agency of this state 
and of the other states which co-operate through it. 

History: En. Sec. 3, Ch. 72, L. 1959. 


CHAPTER 22 


SECRETARY OF STATE 


Section 82-2201. Custody of records. 
82-2202. Duties of secretary of state. 
82-2203. Distribution of senate and house journals and session laws. 
82-2204. Marking of books distributed. 
82-2205. Repealed. 
82-2206. Form of documents. 
82-2207. Series of documents. 
82-2208. Exceptions to application of law. 
82-2209. Secretary of state to number bills in the order of filing. 
82-2210. Publication of laws—index. 
82-2211. Description of county boundaries included in session laws. 
82-2212. Expenses incurred, how paid. 
82-2213. Repealed. 


82-2201. (133) Custody of records. The secretary of state is charged 
with the custody: 
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Of the enrolled copy of the constitution. 

Of all the acts and resolutions passed by the legislative assembly. 
Of the journals of the legislative assembly. 

Of the great seal. 


5. Of all books, records, deeds, parchments, maps, and papers, kept or 
deposited in his office pursuant to law. 


aa ee 


History: En. Sec. 400, Pol. C. 1895; Collateral References 
re-en. Sec. 153, Rev. C. 1907; re-en. Sec. States€-73. 
133, R. C. M. 1921. Cal. Pol. C. Sec. 407. 81 C.J.S. States § 64. 


82-2202. (134) Duties of secretary of state. In addition to the duties 
prescribed by the constitution, it is the duty of the secretary of state: 


1. To attend at every session of the legislative assembly, for the purpose 
of receiving bills and resolutions thereof, and to perform such other 
duties as may be devolved upon him by resolution of the two houses, or 
either of them. 

2. To keep a register of and attest the official acts of the governor. 

3. To affix the great seal, with his attestation, to commissions, par- 
dons, and other public instruments to which the official signature of the 
governor is required. . 

4. To record in proper books all conveyances made to the state, and 
all articles of incorporation filed in his office. 

do. ‘To receive and record in proper books the official bonds of all the 
state officers, and then deliver the originals to the state treasurer. 

6. To take and file in his office receipts for all books distributed by 
him, and to direct the county clerk of each county to do the same. 

7. To certify to the governor the names of those persons who have 
received at any election the highest number of votes for any office, the 
incumbent of which is commissioned by the governor. 


.8. To furnish, on demand, to any person paying the fees therefor, a 
certified copy of all or any part of any law, record, or other instrument 
filed, deposited, or recorded in his office. 

9. To deliver to the printer entitled to the same, at the earliest day 
practicable after the final adjournment of each session of the legislative 
assembly, copies of all laws, resolutions (with marginal notes), and jour- 
nals, kept, passed, or adopted at such session, with proper indexes to the 
same. 


10. To notify in writing, the county attorney of the proper county of 
the failure of any officer in his county to file in his office the sworn statement 
of fees received by such officer. 


11. To present to the legislative assembly, at the commencement of 
each session thereof, a full account of all purchases made and expenses 
incurred in furnishing fuel, lights and stationery. 

12. To keep a fee book, in which must be entered all fees, commissions, 
and compensation of whatever nature or kind by him earned, collected, 
or charged, with the date, name of payer, paid or unpaid, and the nature 
of the service in each case, which book must be verified annually by his 
affidavit entered therein. 
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13. To file in his office descriptions of seals in use by the different 
state officers, and furnish such officers with new seals whenever required. 

14. To discharge the duties of member of the state board of examiners, 
of member of the state board of prison commissioners, of member of the 
state board of land commissioners and all other duties required of him 
by law. 

15. To report to the governor, at the time prescribed in section 59-702 
a detailed account of all official actions since his previous reports, and 
accompanying the report with a detailed statement, under oath, of the 
manner in which all appropriations for his office have been expended ; and 
to report as provided in section 59-705. 

16. To receive, designate, and record trade-marks as provided in 
section 85-102. 

17. He must distribute the bound volumes of the decisions of the 
supreme court, in the manner provided by section 82-2007. 


History: En. Sec. 401, Pol. C. 1895; 15 of this section, was repealed by Sec. 14, 
re-en. Sec. 154, Rev. C. 1907; re-en. Sec. Ch. 80, Laws 1961. 
134, R. C. M. 1921; amd. Sec. 95, Ch. 


199, L. 1965. Cal. Pol. ©. Sec. 408. Collateral References 
: ; i States€73. 
NOTE.—Subsection 17 changed in this 81 C.J.S. States § 64. 
code to conform to later amendments. 49 Am. Jur. 265, States, Territories and 


Compiler’s Note Dependencies, § 53. 


Section 59-702, referred to in subsection 


82-2203. (135) Distribution of senate and house journals and session 
laws. Immediately after the senate and house journals and the session 
laws mentioned in subdivision nine of the preceding section are bound, the 
secretary of state must distribute the same as follows: 


1. To the county clerk of each county one copy of the senate journal 
and one copy of the house journal for the use of the county. 


2. To the state historical library such number of copies of the senate 
and house journals, not exceeding 150 of each, as may be required by it for 
purposes of distribution and exchange; to the state law librarian, two copies 
of each house and of each senate journal for the use of said library, and 
such additional copies as may be necessary for the purposes of exchange; 
and to the library of Congress, two copies of each house and of each 
senate journal. 


3. To the lieutenant governor, each member of the legislative as- 
sembly, secretary of the senate and chief clerk of the house of representa- 
tives at the session at which the laws and journals were adopted, one copy. 

He shall distribute the session laws as follows: 


1. To each department of the government at Washington, and of the 
government of this state, one copy. 


2. To the library of Congress, eight copies; and to the state library, 
two copies. 


3. To the state historical and miscellaneous library, two copies; to the 
state law librarian, four copies for the use of said state law library. 
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4. To the law libraries and the legislative reference libraries of each 
of the states and territories such number of copies as are given by them in 
exchange with the Montana state law library and the legislative reference 
libraries. 

5. To the members of Congress, to the United States district judge, 
to each of the judges of the supreme and district courts, and to each of the 
state officers of the state, one copy. 

6. To the lieutenant governor, each member of the legislative assembly, 
secretary of the senate, and chief clerk of the house of representatives at 
the session at which laws and journals were adopted, one copy. 

7. To each of the incorporated colleges of the state and to each unit 
of the state university and institutions, one copy; to the law librarian of 
the state of Montana as many copies as may be required by him for ex- 
change with libraries and institutions maintained by other states, territories 
and public libraries. | 

8. To the county clerk of each county, three copies for the use of the 
county. 

9. To each county attorney, and to each clerk of the district court, 
one copy. 


History: En. Sec. 1, Ch. 86, L. 1907; Collateral References 
Sec. 155, Rev. C. 1907; amd. Sec. 1, Ch. 126, States€-73; StatutesC=38. 
L. 1921; re-en. Sec. 135, R. C. M. 1921; 81 C.J.S. States § 64; 82 C.J.S. Statutes 


amd. Sec. 1, Ch. 22, L. 1929; amd. Sec. 1, § 63. 
Ch. 46, L. 1937. Cal. Pol. C. Sec. 409. 


82-2204. (136) Marking of books distributed. The secretary of state 
must indelibly mark each book distributed to officers in this state (except 
legislative officers), with the name of the county to which, and the official 
designation of the officer to whom it is sent. Such marked books remain 
the property of the state, and must be, by the officers receiving them, de- 
livered to their successors. 


History: En. Sec. 403, Pol. C. 1895; Collateral References 
re-en. Sec. 156, Rev. C. 1907; re-en. Sec. States€¢73. 
136, R. C. M. 1921. Cal. Pol. C. Sec. 411. 81 C.J.S. States § 64. 


82-2205. (137) Repealed—Chapter 80, Laws of 1961. 


Repeal state to receive and keep supplies, was 
This section (Sec. 405, Pol. C. 1895), repealed by Sec. 14, Ch. 80, Laws 1961. 
relating to the duty of the secretary of 


82-2206. (138) Form of documents. As to their form, the public 
documents of the state of Montana shall be published under the direction of 
the secretary of state, with the view to such uniformity of size, quality of 
paper, type, and other particulars as will permit them to be formed in 
continuous numbers in consecutive volumes, and before any public printer 
or other person shall print any public document appropriate to be published 
in pamphlet or book form, the pay for which is to come from some public or 
municipal treasury, the proper party to print the same shall submit the 
copy to the secretary of state, who shall give such directions as to the form 
and quality of the work and the paging thereof as will permit it to be bound 
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with other preceding or subsequent documents of like character, to the end 
that the same may be preserved in the archives of the state without con- 
fusion and for the convenience of its citizens. 


History: En. Sec. 406, Pol. C. 1895; Collateral References 
re-en. Sec. 159, Rev. C. 1907; re-en. Sec. StatesG=94. 
138, R. C. M. 1921. 81 C.J.S. States § 112. 


82-2207. (139) Series of documents. The secretary of state shall di- 
vide the public documents to be published into several series, according to 
their several subjects, so near as may be, and no moneys shall be paid out 
of the treasury except on compliance herewith for any printing or pub- 
lishing aforesaid. 


History: En. Sec. 407, Pol. C. 1895; 
re-en. Sec. 160, Rev. C. 1907; re-en. Sec. 
139, R. C. M. 1921. 


82-2208. (140) Exceptions to application of law. The provisions of 
this act shall not apply to the decisions of the supreme court, the contribu- 
tions of the historical society, nor to bills printed for the legislative assem- 
bly, or other printing for its use during its session, not appropriate to be put 
in pamphlet form. 


History: En. Sec. 408, Pol. C. 1895; 
re-en. Sec. 161, Rev. C. 1907; re-en. Sec. 
140, R. C. M. 1921. 


82-2209. (141) Secretary of state to number bills in the order of filing. 
It shall be the duty of the secretary of state, when bills passed by any 
legislative assembly of the state of Montana are filed in his office, as di- 
rected in sections 43-502 and 43-503, to note thereon the date of said filing, 
and to number such bills, except resolutions, memorials, and bills appropri- 
ating money, in the order of their reception by him, chapter 1, and upwards, 
using Arabic numerals for such numbering. 


History: En. Sec. 1, Ch. 17, L. 1903; Collateral References 
re-en. Sec. 162, Rev. C. 1907; re-en. Sec. Statutes€=37. 
141, R. C. M. 1921. 82 C.J.S. Statutes § 60. 


82-2210. (142) Publication of laws—index. The secretary of state, in 
pursuance of subdivision 9 of section 82-2202, shall cause such laws as are 
therein specified, except resolutions, memorials, and bills appropriating 
money, to be printed with the heading of each law, 


CHAPTER 3. 2s 


numbered from 1 upward, using Arabic numerals for such numbering, and 
he shall omit from the laws the statement “Senate Bill No............. ” and 
“House Bill No......... ” and hereafter reference to the laws of any legislative 
session may be made as follows: ‘“‘Chapter.......... (giving number) of the laws 
Olt: ” (giving the year in which same was enacted). Such laws shall be 
published in their numerical order, from 1 upward, as same have been filed 
in his office, and in such manner that each section shall have a side head or 
marginal summary, and that the chapter number shall appear as part of 
each page heading; provided, that resolutions, memorials, and bills appro- 
priating money shall be printed in the latter part of the volume containing 
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the said laws, in the form and manner heretofore practiced in publishing 
such laws; and provided further, in all enrolled bills containing amend- 
ments to existing statutes, the new parts having been designated by under- 
lining, shall be printed in italics. The secretary of state shall also have pre- 
pared and published with said laws, and bound in the same volume, a suit- 
able index of the same, and an additional index showing what sections of 
the several codes of this state have been amended, repealed, altered, or 
changed by any of the laws published in that volume, which shall be known 
and designated as the “Code Index.” 


History: En. Sec. 2, Ch. 17, L. 1903; Collateral References 
re-en. Sec. 163, Rev. C. 1907; re-en. Sec. Statutes@—38. 
142, R. C. M. 1921; amd. Sec. 1, Ch. 10, L. 82 C.J.S. Statutes § 63. 
1939. 


82-2211. (143) Description of county boundaries included in session 
laws. It shall be the duty of the secretary of state to include in the session 
laws of the state of Montana published by him a description of the county 
boundaries of all new counties of the state of Montana created by petition 
and election, commencing with counties so created on and after January 1, 
1921, inserting in each of said session laws such new counties as have been 
so created since the publication of the acts of the previous session. 


History: En. Sec. 1, Ch. 67, L. 1921; 
re-en. Sec. 143, R. C. M. 1921. 


82-2212. (144) Expenses incurred, how paid. The expenses incurred 
by the secretary of state in carrying into effect the provisions of sections 
82-2202 to 82-2204 inclusive must be paid out of any moneys specially 
appropriated for the purpose. 


History: En. Sec. 409, Pol. C. 1895; Collateral References 
re-en. Sec. 164, Rev. C. 1907; re-en. Sec. StatesC-123. 
144, R. C. M. 1921; amd. Sec. 30, Ch. 97, 81 C.J.S. States § 156. 
L. 1961. 
82-2918. (148) Repealed—Chapter 177, Laws of 1965. 
Repeal state, was repealed by See. 51, Ch. 177, 


This section (See. 412, Pol. C. 1895), Laws 1965. 
relating to the bond of the secretary of 


CHAPTER 23 


STOCK COMMISSION AND STATE VETERINARY SURGEON 


Section 82-2301. Powers and duties of the livestock commission, livestock sanitary 
board and state veterinary surgeon. 


82-2301. (231) Powers and duties of the livestock commission, live- 
stock sanitary board and state veterinary surgeon. The appointment, powers 
and duties of the livestock commission, livestock sanitary board, and state 
veterinary surgeon are defined by sections 46-201 to 46-244. 


History: Sec. 218, Rev. C. 1907; section ence referred to in this section, was re- 
rewritten by code commissioner 1921; pealed by See. 24, Ch. 147, Laws 1963. 


re-en. Sec. 231, R. C. M. 1921. 
Collateral References 


Compiler’s Note Animals@15, 29. 
Section 46-241, contained in the refer- 3 C.J.S. Animals §§ 38, 39, 51. 
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CHAPTER 24 


TEMPERANCE COMMISSION 
(Repealed—Section 1, Chapter 85, Laws of 1953) 


82-2401 to 82-2408. Repealed. 


Repeal ance commission, were repealed as Ch. 24 
These sections (Secs. 1 to 6, 8, 9, Ch. of Title 82 by Sec. 1, Ch. 85, Laws 1953. 
201, L. 1937), relating to the state temper- 


CHAPTER 24A 


TREASURER, STATE 
See State Finance, Sees. 79-201 to 79-206, 79-208 to 79-210 


CHAPTER 25 


WAR RECORDS AND RELICS, CUSTODIAN OF 


Section 82-2501. Repealed. 
82-2502. Room for storing and safekeeping of records. 
82-2503. Repealed. 
82-2504. Records to become property of state. 
82-2505. Repealed. 
82-2506. Transfer of duties, etc., to state historical society. 


82-2501. (320) Repealed—Chapter 93, Laws of 1953. 


Repeal the Grand Army of the Republic and the 

This section (Sec. 1, Ch. 97, L. 1915; United Spanish War Veterans, was re- 
Sec. 1, Ch. 96, L. 1927), providing for the pealed by Sec. 1, Ch. 93, Laws 1953. 
appointment of a custodian of records of 


82-2502. (321) Room for storing and safekeeping of records. The 
board of trustees of the historical society of Montana is hereby authorized 
and directed to set apart a suitable room in the buildings under their juris- 
diction for the storing and safekeeping of such archives, records, etc., of 
the Grand Army of the Republic, and the United Spanish War Veterans 
and said room shall be suitably furnished, and the librarian for the state 
historical society of Montana shall be custodian of said archives, records, 
ete. 


History: En. Sec. 1, Ch. 32, L. 1913; Collateral References 
amd. Sec. 2, Ch. 97, L. 1915; re-en. Sec. StatesG88. 
321, R. C. M. 1921; amd. Sec. 1, Ch. 96, 81 O.J.S. States § 105. 
L. 1927; amd. Sec. 3, Ch. 93, L. 1953. 


82-2503. (322) Repealed—Chapter 93, Laws of 1953. 


Repeal the Grand Army of the Republie and the 
This section (Sec. 2, Ch. 32, L. 1913; United Spanish War Veterans should be 
Sec. 3, Ch. 97, L. 1915; Sec. 1, Ch. 96, L. used, was repealed by Sec. 1, Ch. 93, Laws 
1927), relating to the purposes for which 1953. 
the room containing the records, ete., of 


82-2504. (323) Records to become property of state. All books, rec- 
ords, papers, relics, mementoes, and histories, and other effects of whatever 
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nature applying to the department of the Grand Army of the Republic, or 
United Spanish War Veterans, and accorded space in this room, shall, 
whenever such department ceases to exist as a department of the Grand 
Army of the Republic, or United Spanish War Veterans, become the prop- 
erty of the state of Montana. 


History: En. Sec. 3, Ch. 32, L. 1913; 323, R. C. M. 1921; amd. Sec. 1, Ch. 96, 
re-en. Sec. 4, Ch. 97, L. 1915; re-en. Sec. L. 1927. 


82-2505. (324) Repealed—Chapter 93, Laws of 1953. 


Repeal of the custodian of the records, ete., of the 

This section (Sec. 5, Ch. 32, L. 1913; Grand Army of the Republic and the 
See. 5, Ch. 97, L. 1915; See. 1, Ch. 96, L. United Spanish War Veterans, was re- 
1927), relating to the expenses and salary pealed by Sec. 1, Ch. 93, Laws 1953. 


82-2506. Transfer of duties, etc., to state historical society. The 
duties, personnel, records and property of the custodian of records of the 
Grand Army of the Republic and United Spanish War Veterans, be, and the 
same are hereby transferred to the state historical society. 

History: En. Sec. 2, Ch. 93, L. 1953. 


CHAPTER 26 


MONTANA STATE DISASTER COUNCIL 
(Repealed—Section 5, Chapter 220, Laws of 1953) 


82-2601 to 82-2605. Repealed. 


Repeal aster council, were repealed by Sec. 5, 
These sections (Secs. 1 to 5, Ch. 29, L. Ch. 220, Laws 1953. 
1949), relating to the Montana state dis- 


CHAPTER 27 


CO-ORDINATOR OF INDIAN AFFAIRS 


Section 82-2701. Legislative policy. 
82-2702. Office of state co-ordinator of Indian affairs created—appointment of 
co-ordinator—term—salary— office. 
82-2708. Duties of co-ordinator. 
82-2704. Reports of co-ordinator. 


82-2701. Legislative policy. Whereas, a considerable portion of the 
citizens of the state of Montana are members of the Indian race, and, 


Whereas, in the course of the past eighty years these Indian citizens 
of the state of Montana have been driven from their native valleys and 
plains and are at present living and residing upon reservations set apart 
for such purposes by the United States of America, and by virtue of 
said isolation and supervision by the federal government, great problems of 
economic and social significance have arisen and presently exist, and that 
no suitable progress has been made to solve such problems by reason of 
the fact that the Indians and those who are attempting to aid them in 
the solution of their problems have never been able to present a co-ordinate 
and united effort in solving such problems, and 


393 


82-2702 STATE OFFICERS, BOARDS AND DEPARTMENTS 


Whereas, it is hereby declared that it is the legislative policy of this 
state that the best interests of the Indians will be served by the fostering 
of a program which is designed to establish and place our Indian citizens 
in a position whereby they will be able to take their rightful place in 
our society, and assume the rights, duties and privileges of full citizen- 
ship, it is therefore necessary that a state office of the co-ordinator of 
Indian affairs be established so that the problems of the Indians of Mon- 
tana can be approached and reconciled from a state level in co-operation 
with the United States of America. 


History: En. Sec. 1, Ch. 203, L. 1951. Collateral References 
Indians¢=6. 
42 C.J.S. Indians § 20. 


82-2702. Office of state co-ordinator of Indian affairs created—appoint- 
ment of co-ordinator—term—salary—office. The office of the state co-or- 
dinator of Indian affairs is hereby created. The co-ordinator shall be 
appointed by the governor from a list of five qualified persons agreed 
upon by the tribal councils of the respective Indian tribes of the state of 
Montana. He shall hold such office for a term of four years and shall be 
paid a salary of one dollar ($1.00) per year. He shall maintain his office 
at the state capitol in Helena, Montana. 

History: En. Sec. 2, Ch. 203, L. 1951. 


82-2703. Duties of co-ordinator. It shall be the duty of the state co- 
ordinator of Indian affairs to do all necessary and proper things to carry 
out the legislative policy set forth in section 82-2701. He shall solicit 
rehabilitation loans from various sources for the purpose of enabling 
deserving Indians to become self-sufficient. Interest rates on such loans 
shall not exceed four per cent (4%) and such loans shall be disbursed 
through Indian loan associations to be established on the various reserva- 
tions. 


He shall also do everything possible to bring about adequate housing 
on Indian reservations and in general to promote the welfare of our Indian 
citizens, and in doing these things he will co-operate with the department 
of Indian affairs of the United States, the United States government and 
the state of Montana. 


He shall acquaint himself with the problems confronting the Indians 
of Montana and he shall advise the legislative and executive branches of 
the state of Montana of such problems and shall make recommendations for 
the alleviation thereof. He shall also serve the Montana delegation in 
the federal Congress as an adviser and intermediary in the field of Indian 
affairs. 

History: En. Sec. 3, Ch. 203, L. 1951. 


82-2704. Reports of co-ordinator. The state co-ordinator shall make 
quarterly reports to the governor concerning the physical and moral well- 
being of the Indians of the state of Montana and shall prepare a report 
of a similar nature to present to each legislative assembly. 

History: En. Sec. 4, Ch. 203, L. 1951. 
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CHAPTER 28 


COUNCIL FOR WELFARE AND HEALTH 
(Repealed—Section 101, Chapter 199, Laws of 1965) 


82-2801 to 82-2803. Repealed. 


Repeal Section 102, Ch. 199, Laws 1965, abolished 
These sections (Sees. 1 to 3, Ch. 86, L. the council and provided for transfer of 
1953), relating to the advisory council for its property and records to the state de- 
welfare, health, and institutions, were re- partment of institutions. 
pealed by Sec. 101, Ch. 199, Laws 1965. 


CHAPTER 29 


AGRICULTURE AND LIVESTOCK COUNCIL 


Section 82-2901. Creation of the agriculture and livestock council. 
82-2902. Organization of the council. 
82-2903. Powers and duties of the council. 


82-2901. Creation of the agriculture and livestock council. There is 
hereby created an interdepartmental advisory council to be known as the 
agriculture and livestock council, (hereinafter referred to as the council). 
It shall be composed of the following public officials: the executive officer 
of the livestock commission, the executive officer of the livestock sanitary 
board, the executive officer of the state board of health, the commissioner 
of agriculture, the executive secretary of the milk control board and the 
executive secretary of the poultry improvement board. 

History: En. Sec. 1, Ch. 87, L. 1953. Collateral References 


Animals¢=29. 
3 C.J.S. Animals § 51. 


82-2902. Organization of the council. The council shall organize with- 
in thirty (30) days after this act shall take effect by the election of a chair- 
man, secretary and such other officers as it may deem necessary. There- 
after, it shall hold quarterly meetings at the seat of government in Helena, 
Montana, and shall hold additional meetings if and when the governor shall 
require it to do so. 

History: En. Sec. 2, Ch. 87, L. 1953. 


82-2903. Powers and duties of the council. The duties of the council 
shall be: 


(a) Joint consideration of administrative problems and _ legislative 
needs which they have in common, particularly, but not exclusively, relat- 
ing to regulation and inspection of dairies, manufacture, inspection and dis- 
tribution of dairy products, movement of livestock and control of diseases 
of livestock, quarantine and condemnation of diseased cattle and dipping 
requirements. 

(b) The making of studies for the purpose of devising ways and 
means for more effective co-ordination of their work, and for elimination of 
duplication and overlapping, particularly, in the field of regulation and 
inspection of dairies, manufacture and distribution of dairy products. 
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(ec) The preparation of reports of studies made by them, and recom- 
mendations made by them in regard to matters which the governor may 
bring to their attention, or which in their judgment ought to be brought 
to the attention of the governor or the legislature. 

History: En. Sec. 3, Ch. 87, L. 1953. 


CHAPTER 30 


NATURAL RESOURCES AND DEVELOPMENT COUNCIL 


Section 82-3001. Creation of interdepartmental advisory council. 
82-3002. Organization of the council. 
82-3003. Powers and duties of the council. 


82-3001. Creation of interdepartmental advisory council. There is 
hereby created an interdepartmental advisory council, to be known as 
the council on natural resources and development (hereinafter referred 
to as the “council’’). It shall be composed of the following: The commis- 
sioner of state lands and investments, state game warden, state forester, 
secretary of the grass conservation commission, a person designated by 
the state water conservation board, executive secretary of the oil con- 
servation board, director of the state bureau of mines and geology, and 
state highway engineer. 


History: En. Sec. 1, Ch. 95, L. 1953; Collateral References 
amd. Sec. 4, Ch. 280, L. 1965. StatesG=—45. 
NOTE.—The state game warden, re- 81 CJS. States § 66. 


ferred to in this section, is now the state 
fish and game director. See section 26- 
106.1. 


82-3002. Organization of the council. The council shall organize within 
thirty (30) days after this act shall take effect by the election of a chair- 
man, secretary and such other officers as it may deem necessary. Thereafter, 
it shall hold quarterly meetings at the seat of government in Helena, Mon- 
tana, and shall hold additional meetings if and when the governor shall 
require it to do so. | 

History: En. Sec. 2, Ch. 95, L. 1953. 


82-3003. Powers and duties of the council. The duties of the council 
shall be 


(a) Joint consideration of the administrative problems and legislative 
needs which they have in common particularly, but not exclusively, in re- 
gard to natural resources, forestry, land management, state parks, fish and 
game work, highway construction, and water pollution and floods. 


(b) The making of studies for the purpose of devising ways and means 
for effective co-ordination of their work, elimination of duplication and 
overlapping and increased efficiency of administration. 

(c) The preparation of reports and recommendations in regard to mat- 
ters which the governor may bring to their attention or which, in their 
judgment, ought to be brought to the attention of the governor. 

History: En. Sec. 3, Ch. 95, L. 1953. 
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CHAPTER 31 


STATE AGENCY FOR SURPLUS PROPERTY 


Section 82-3101. Administration of the state agency for surplus property. 
82-3102. Authority and duties of the state agency for surplus property. 
82-3103. Repealed. 
82-3104. Authorization for financing. 
82-3105. Superintendent of public instruction—delegating powers and duties. 
82-3106. Officers or employees authorized to secure transfer of surplus prop- 
erty. 


82-3101. Administration of the state agency for surplus property. 
There is hereby created and established a Montana state agency for surplus 
property, which shall be administered by the state board of education, and 
which shall be subject to the supervision and direction of the state superin- 
tendent of public instruction. The state superintendent of public instruc- 
tion is authorized to appoint, fix the compensation of, and prescribe the 
duties of such personnel as are needed to carry out the duties as hereinafter 
stated. 


History: En. Sec. 1, Ch. 136, L. 1953. Collateral References 
StatesG—85. 
81 C.J.8. States § 104. 


82-3102. Authority and duties of the state agency for surplus property. 
(a) The state agency for surplus property is hereby authorized and em- 
powered (1) to acquire from the United States of America under and in 
conformance with the provisions of the Federal Property and Administra- 
tive Services Act of 1949, as amended, hereinafter referred to as the “act,” 
such property, including equipment, materials, books, or other supplies 
under the control of any department or agency of the United States of 
America as may be usable and necessary for purposes of education, public 
health or civil defense, including research for any such purpose, and for 
such other purposes as may now or hereafter be authorized by federal 
law; (2) to warehouse such property; and (8) to distribute such property 
within the state to tax-supported medical institutions, hospitals, clinics, 
health centers, school systems, schools, colleges, and universities within 
the state, and to other nonprofit medical institutions, hospitals, clinics, 
health centers, schools, colleges, and universities which have been held 
exempt from taxation under section 501(c)(38) of the United States In- 
ternal Revenue Code of 1954 within the state, to civil defense organizations 
of the state, or political subdivisions and instrumentalities thereof, which 
are established pursuant to state law, and to such other types of institu- 
tions or activities as may now be or hereafter become eligible under fed- 
eral law to acquire such property. 

(b) The state agency for surplus property is hereby authorized to re- 
ceive applications from eligible institutions for the acquisition of federal 
surplus real property, investigate the same, obtain expression of views 
respecting such applications from the appropriate health or educational 
authorities of the state, make recommendations regarding the need of such 
applicant for the property, the merits of its proposed program of utiliza- 
tion, the suitability of the property for such purposes, and otherwise as- 
sist in the processing of such applications for acquisition of real and re- 
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lated personal property of the United States under section 203(k) of the 
act. 

(c) For the purpose of executing its authority under this act, the state 
ageney for surplus property is authorized and empowered to adopt, amend, 
or rescind such rules and regulations and prescribe such requirements as 
may be deemed necessary ; and take such other action as is deemed neces- 
sary and suitable, in the administration of this act, to assure maximum 
utilization by and benefit to health, educational and civil defense institu- 
tions and organizations within the state from property distributed under 
this act. 


(d) The state agency for surplus property is authorized and em- 
powered to make such certifications, take such action, make such expend- 
itures and enter into such contracts, agreements and undertakings for 
and in the name of the state (including co-operative agreements with any 
federal agencies providing for utilization by and exchange between them 
of the property, facilities, personnel and services of each by the other), 
require such reports and make such investigation as may be required by 
law or regulation of the United States of America in connection with the 
disposal of real property and the receipt, warehousing, and distribution of 
personal property received by the state agency for surplus property from 
the United States of America. 


(e) The state agency for surplus property is authorized and em- 
powered to act as clearinghouse of information for the public and private 
nonprofit institutions, organizations and agencies referred to in subpara- 
eraph (a) of this section and other institutions eligible to acquire federal 
surplus real property, to locate both real and personal property available 
for acquisition from the United States of America, to ascertain the terms 
and conditions under which such property may be obtained, to receive re- 
quests from the above-mentioned institutions, organizations and agencies 
and to transmit to them all available information in reference to such prop- 
erty, and to aid and assist such institutions, organizations and agencies in 
every way possible in the consummation of acquisitions or transactions 
hereunder. 


(f) The state agency for surplus property, in the administration of 
this act, shall co-operate to the fullest extent consistent with the provisions 
of the act, with the departments or agencies of the United States of 
America and shall file a state plan of operation, operate in accordance 
therewith, and take such action as may be necessary to meet the minimum 
standards prescribed in accordance with the act, and make such reports 
in such form and containing such information as the United States of 
America or any of its departments or agencies may from time to time re- 
quire, and it shall comply with the laws of the United States of America 
and the rules and regulations of any of the departments or agencies of 
the United States of America governing the allocation, transfer, use or ac- 
counting for, property donable or donated to the state. 

History: En. Sec. 2, Ch. 136, L. 1958; tive Services Act of 1949, referred to in 


amd. Sec. 1, Ch. 166, L. 1957. subsection (a) of this section, is compiled 
bea in the United States Code as Tit. 5, sees. 
Compiler’s Notes 630 to 630h; Tit. 40, sees. 471 to 475, 481 


The Federal Property and Administra- to 492, 511 to 514, 521 to 524; Tit. 41, sees. 
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5, 251 to 255, 256a to 260; Tit. 44, secs. piled in the United States Code as Tit. 26, 
391 to 401; Tit. 50, Appx., secs. 1622, sec..501 (e) (3). 
1641. Section 203 (k) of the Federal Property 
Section 501 (c) (3) of the United States and Administrative Services Act of 1949, 
Internal Revenue Code of 1954, referred to referred to in subsection (b) of this sec- 
in subsection (a) of this section, is com- _ tion, is compiled in the United States Code 
as Tit. 40, sec. 484 (k). 


82-3103. Repealed—Chapter 166, Laws of 1957. 


Repeal partments and agencies, was repealed by 


This section (Sec. 3, Ch. 136, L. 1953), Sec. 4, Ch. 166, Laws 1957. 
relating to co-operation with federal de- 


82-3104. Authorization for financing. The state agency for surplus 
property shall be self-sustaining and shall pay for its operation and mainte- 
nance directly from receipts from surplus property which shall be de- 
posited in the treasury in the federal and private grant clearance fund. 
At any time the state board of education deems that sufficient surplus 
has accumulated in the surplus property account, over and above the 
necessary funds for proper expenditures and reasonable reserve, a rebate 
shall be made to all institutions as listed in section 82-3102 (a) which 
have participated in surplus property purchases during the particular 
period in which this surplus has accumulated. This rebate shall be de- 
termined on a ratio of business transacted by each such institution to the 
total business transacted by the state agency during the time involved. 


History: En. Sec. 4, Ch. 136, L. 1953; 
amd. Sec. 66, Ch. 147, L. 1963. 


82-3105. Superintendent of public instruction—delegating powers and 
duties. The state superintendent of public instruction may delegate to any 
employees of the state agency for surplus property such power and au- 
thority as he deems reasonable and proper for the effective administration 
of this act. 

History: En. as addition to Ch. 31, 


Title 82, 1947 Code by Sec. 2, Ch. 166, L. 
1957; amd. Sec. 49, Ch. 177, L. 1965. 


82-3106. Officers or employees authorized to secure transfer of sur- 
plus property. Any provision of law to the contrary notwithstanding, 
the governing board, or in case there be none, the executive head, of any 
state department, instrumentality, or agency or of any city, county, school 
district or other political subdivision may by order or resolution confer 
upon any officer or employee thereof continuing authority from time to 
time to secure the transfer to it of surplus property under this act through 
the state department of public instruction, donable property division under 
the provisions of section 203 (3) of the Federal Property and Administrative 
Services Act of 1949, as amended, and to obligate the state or political 
subdivision and its funds to the extent necessary to comply with the 
terms and conditions of such transfers. The authority conferred upon any 
such officer or employee by any such order or resolution shall remain in 
effect unless and until the order or resolution is duly revoked and written 
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notice of such revocation shall have been received by state department of 
public instruction, donable property division. 


History: En. as addition to Ch. 31, and Administrative Services Act of 1949, 
Title 82, 1947 Code by Sec. 3, Ch. 166, L. referred to in this section, is compiled in 
1957. the United States Code as Tit. 40, sec. 

484 (j). 

Compiler’s Note 


Section 203 (j) of the Federal Property 


CHAPTER 82 
STATE RECORDS 


Section 82-3201 to 82-3204. Repealed. 
82-3205. Microfilm division—creation. 
82-3206. Powers of librarian. 


82-3201 to 82-3204. Repealed—Chapter 271, Laws of 1963. 
Repeal state records, were repealed by Sec. 33, 


These sections (Sees. 1 to 4, Ch. 189, Ch. 271, Laws 1963. 
L. 1953), relating to the destruction of 


82-3205. Microfilm division—creation. The director of the historical 
society shall establish in his department a division to be known as the 
microfilm division for the preservation by photographic methods of state 
records required or permitted by law to be preserved, and may employ 
such personnel as may be necessary for the proper and efficient operation 
of the division. Provided, however, that it shall be the duty of the depart- 
ment, commission or agency which records are to be preserved to prepare 
said records as the librarian shall direct. 


History: En. Sec. 5, Ch. 189, L. 1953; 
amd. Sec. 31, Ch. 271, L. 1963. 


82-3206. Powers of librarian. The librarian may, with the approval 
of the governor, do any or all of the following: 


(a) Acquire such equipment as may be necessary for the proper func- 
tioning of the division. 


(b) Provide suitable space for the occupancy of the division, and cause 
such alterations and repairs to be made in his office as may be necessary 
or convenient for that purpose. : 


(ec) Do all things necessary to preserve valuable state records. 
History: En. Sec. 6, Ch. 189, L. 1953. 


CHAPTER 33 


DEPARTMENT OF ADMINISTRATION 


Section 82-3301. Title and purpose of act. 
82-3302. Department of administration—controller is chief executive officer. 
82-3303. Divisions within department. 
82-3304. Duties of controller. 
82-3305. Adoption of regulations—biennial reports. 
82-3306. Supervision of mailing facilities. 
82-3307. Supervision of central telephone switchboard. 
82-3308. Surveys and allocation of office space. 
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82-3309. Custodial care of capitol buildings and grounds. 

82-3310. Controller—custodian of state property. 

82-3311. Records management program. 

82-3312. Definition of records. 

82-3313. Destruction of records. 

82-3314. Definitions of building and construction. 

82-3315. Preparation of building programs and submittal to the legislative 
assembly. 

82-3316. Authority to construct buildings. 

82-3317. Supervision of construction of buildings. 

82-3318. General powers and duties of controller. 

82-3319. Appointment of architects and consulting engineers. 

82-3320. Policy regarding practice of architecture—preparation of working 
drawings by department limited. 

82-3321. Pecuniary interest in construction of buildings prohibited. 

82-3322. State agencies abolished. 


82-3301. Title and purpose of act. This act may be cited as “The 
Department of Administration Act.” It is the purpose of this act to create 
a more co-ordinated, responsible, efficient and economical organization by 
eentralizing and consolidating the general administrative and fiscal func- 
tions of state government into one department. 


History: En. Sec. 1, Ch. 271, L. 1963. Collateral References 


StatesG-45. 
81 C.J.S. States § 55. 


82-3302. Department of administration—controller is chief executive 
officer. There is in the state government a department of administration, 
hereafter referred to as “department.” The state controller, ex officio 
state purchasing agent, hereafter referred to as “controller,” is the chief 
executive officer of the department. 

History: En. Sec. 2, Ch. 271, L. 1963. 


82-3303. Divisions within department. The department shall consist 
of the following divisions: 

(1) Accounting 

(2) Purchasing 

(3) Architecture and engineering 

(4) General services 
Each division shall be administered by a division head who shall be 
appointed by, and serve at the pleasure of the controller. 

History: En. Sec. 3, Ch. 271, L. 1963. 


82-3304. Duties of controller. The controller, in addition to perform- 
ing the duties assigned by this act, shall continue to perform the duties 
that are assigned to him elsewhere by law and shall allocate all of these 
duties among the divisions of the department. The controller shall allocate 
duties that relate to the handling of public moneys and other fiscal duties 
in such a manner to insure sound internal fiscal control within the depart- 
ment. 

History: En. Sec. 4, Ch. 271, L. 1963. 


82-3305. Adoption of regulations—biennial reports. The controller 
shall adopt and amend regulations, not inconsistent with the laws of the 
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state, necessary for the effective administration of the department. The 
controller shall report biennially to the governor and the legislature. 
History: En. Sec. 5, Ch. 271, L. 1963. 


82-3306. Supervision of mailing facilities. The controller shall main- 
tain and supervise any central mailing facilities for state agencies in the 
capitol area. 

History: En. Sec. 6, Ch. 271, L. 1963. 


82-3307. Supervision of central telephone switchboard. The con- 
troller shall maintain and supervise any central telephone switchboard 
for state agencies located in Helena. 

History: En. Sec. 7, Ch. 271, L. 1963. 


82-3308. Surveys and allocation of office space. The controller shall 
periodically survey the needs of state agencies located in Helena and shall 
assign space in state office buildings to such agencies. No state agency 
shall lease, rent or purchase property for quarters in Helena without prior 
approval of the state controller. 

History: En. Sec. 8, Ch. 271, L. 1963. 


82-3309. Custodial care of capitol buildings and grounds. (1) It is 
the duty of the state controller to supervise and direct the work of caring 
for and maintaining buildings, equipment and grounds in the capitol area. 
The controller shall include in the department’s budget the necessary 
requests for appropriations for the maintenance, repair, replacement, re- 
newal, or addition to state buildings, equipment and grounds in the capitol 
area. 


(2) No state agency may alter, improve, repair or remodel a state 
building in the capitol area without the approval of the controller. 
History: En. Sec. 9, Ch. 271, L. 1963. 


82-3310. Controller—custodian of state property. The state controller 
is custodian of all state property in the state capitol area. 
History: En. Sec. 10, Ch. 271, L. 1963. 


82-3311. Records management program. The controller shall estab- 
lish and administer a records management program for the efficient crea- 
tion, utilization, maintenance, retention, preservation and disposal of state 
records and shall periodically survey current records management prac- 
tices including the use of space, equipment, supplies, and personnel em- 
ployed in creating, maintaining, and storing records. 

History: En. Sec. 11, Ch. 271, L. 1963. 


82-3312. Definition of records. As used in this act the word “records” 
includes any paper, book, photograph, motion picture film, microfilm, 
sound recording, map, drawing or other document that has been made or 
received by a state agency in connection with the transaction of official 
business and preserved for informational value or as evidence of a trans- 


402 


DEPARTMENT OF ADMINISTRATION 82-3315 


action. Library and museum material made or acquired and preserved 
solely for reference or exhibition purposes, and extra copies of documents 
or publications are not included within the definition of the word “rec- 
ords.” 

History: En. Sec. 12, Ch. 271, L. 1963. 


82-3313. Destruction of records. No records shall be destroyed with- 
out the permission of the controller. An agency desiring permission to 
destroy records shall submit a triplicate list of the records to the con- 
troller, showing in writing the nature and quantity of the records and the 
reasons why they should be destroyed. The controller shall send a copy 
of the list to the attorney general and the director of the historical society, 
each of whom shall, within thirty (30) days, return the list together with 
a statement of any reasons why the records should not be destroyed. If 
neither the director of the historical society nor the attorney general 
object, the controller may grant permission to destroy the records. 

History: En. Sec. 13, Ch. 271, L. 1963. Collateral References 


Records¢-13. 
76 C.J.S. Records § 34. 


82-3314. Definitions of building and construction. In sections 82-3315 
to 82-3321 

(1) “Building” includes: 

(a) <A building, facility or structure constructed or purchased wholly 
or in part with state moneys. 

(b) <A building, facility or structure at a state institution. 

(c) <A building, facility or structure owned or to be owned by a state 
agency, including the state highway commission. 

(2) “Building” does not include: 

(a) A building, facility or structure owned or to be owned by a 
county, city, town, school district, or special improvement district. 

(b) <A facility or structure used as a component part of a highway or 
water conservation project. 

(3) “Construction” includes construction, repair, alteration, and equip- 
ping and furnishing during construction, repair, or alteration. 


History: En. Sec. 14, Ch. 271, L. 1963. 


82-3315. Preparation of building programs and submittal to the legis- 
lative assembly. (1) Before July 1 of each even numbered year, each 
agency and institution of state government shall submit to the controller, 
on forms furnished by the controller, a proposed long range building 
program, if any, for the agency or institution. Each agency and institu- 
tion shall furnish to the controller any additional information requested 
by him relating to the utilization of, or need for buildings. 


(2) The controller shall examine the information furnished by each 
agency and institution and shall gather whatever additional information 
is necessary, and conduct whatever surveys are necessary, in order to 
provide a factual basis for determining the need for, and the feasibility 
of the construction of buildings. The information compiled by the con- 
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troller shall be submitted to the governor before December 1 of each even- 
numbered year. 

(3) During the first week of each regular legislative session, the gov- 
ernor shall submit to the legislative assembly : 

(a) The requests of all state agencies and institutions compiled in 
the form of a comprehensive, long range proposed building program, 
including : 

(i) The purpose for which each building would be used. 

(ii) The estimated cost of each building, including necessary 
land acquisition. 

(iii) The reasons given by the institution or agency for needing 
each building. 

(iv) <A priority order recommended by the agency or institution 
for each building. 

(v) The recommendation of the institution or agency as to when 
each building is needed. 

(vi) Any comments of the governor. 

(b) A building program proposed by the governor for the forthcoming 
biennium in the form of a capital construction budget, including : 


(i) The purpose for which each building would be used. 

(ii) The estimated cost of each building and necessary land 
acquisition. 

(iii) The reasons for the governor’s recommendation to construct 
each building during the forthcoming biennium. 

(iv) The proposed method of financing for each building. 

(v) Any long-range building plans. 

(vi) Any changes in the law necessary to insure an effective, 
well-co-ordinated building program for the state. 

History: En. Sec. 15, Ch. 271, L. 1963. 


82-3316. Authority to construct buildings. (1) Except as provided 
in subsection (2) of this section, a building costing more than twenty-five 
thousand dollars ($25,000.00) may not be constructed without the consent 
of the legislative assembly. When a building costing more than twenty- 
five thousand dollars ($25,000.00) is to be financed in such a manner as 
not to require legislative appropriation of moneys, such consent shall be 
in the form of a joint resolution. 

(2) (a) The governor may authorize the emergency repair or altera- 
tion of a building. 

(b) The regents of the university of Montana may authorize the 
construction of residence halls, dormitories, apartments and other student 
housing facilities; dining rooms and halls and other food service facilities; 
and student union buildings and facilities. 

(c) The regents of the university of Montana, with the consent of the 
governor, may authorize the construction of a building that is financed 
wholly with federal or private moneys, if the construction of such a build- 
ing will not result in any new programs. 

History: En. Sec. 16, Ch. 271, L. 1963. 
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82-3317. Supervision of construction of buildings. (1) For the con- 
struction of a building costing more than ten thousand dollars ($10,000.00) 
the state controller shall: 

(a) Review and approve all plans and working drawings prepared 
by architects. 

(b) Approve all bond issues or other financial arrangements and super- 
vise and approve the expenditure of all moneys. 

(c) Under the supervision and with the approval of the board of 
examiners, solicit, accept and reject bids and award all contracts to the 
lowest qualified bidder. 

(d) Review and, with the consent of the board of examiners, ap- 
prove all change orders. 

(e) Accept the building when completed according to approved plans 
and specifications. 

(2) It is the intent of the legislative assembly that student housing 
and other facilities constructed under the authority of the regents of the 
university of Montana are subject to the provisions of subsection (1) of 
this section. 

History: En. Sec. 17, Ch. 271, L. 1963. 


82-3318. General powers and duties of controller. In carrying out 
his powers relating to the construction of buildings the controller may: 

(1) Inspect buildings not under construction. 

(2) Contract with the federal government for advance planning funds. 

(8) Purchase, lease and acquire by exchange or otherwise, land and 
buildings in Lewis and Clark county and equipment and furnishings for 
such buildings. 

(4) Issue and sell bonds and other securities. 

(5) Maintain an inventory of all buildings. 

(6) Appoint a three member advisory council consisting of one 
licensed architect, one licensed general building contractor and. one con- 
sulting engineer to advise and assist him on matters involving their re- 
spective professions. Said advisory council, in conjunction with the con- 
troller, shall establish minimum standards and test requirements on 
materials used in public buildings, works or improvements of the state of 
Montana, or any agency thereof, and shall maintain a file of resident duly 
licensed and/or registered architects and engineers showing professional 
qualifications for employment on public buildings, works or improvements 
of the state of Montana or any agency thereof. The council shall meet 
quarterly in Helena, Montana, at the office of the state controller and at 
such other times as construction progress requires. The members of said 
council shall receive twenty-five dollars ($25) per diem and shall be re- 
imbursed eight cents (8¢) per mile for travel expenses. 

(7) Appoint a project representative to supervise architects’ and 
consulting engineers’ inspection of construction of buildings to assure 
that all construction is in accordance with the contracts, plans and speci- 
fications. The cost of such supervision may be charged against moneys 
available for construction. 


History: En. Sec. 18, Ch. 271, L. 1963; 
amd. Sec. 1, Ch. 203, L. 1965. 
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82-3319. Appointment of architects and consulting engineers. The 
state controller shall appoint any architect or consulting engineer retained 
for work on any building to be constructed, remodeled or renovated by the 
state of Montana, its boards, institutions and agencies. Such appointment 
shall be subject to the approval of the state board of examiners. 

History: En. Sec. 19, Ch. 271, L. 1968; 
amd. Sec. 1, Ch. 231, L. 1965. 

DECISIONS UNDER FORMER LAW 

Constitutionality article XII or section 2 of article XIII of 

Former section 78-403, making an appro- the state constitution. Graham v. State 
priation for the employment of an archi- Board of Examiners, 116 M 584, 586, 155 P 
tect to plan office building at the state 2d 956. 
capitol, did not violate either section 12 of 

82-3320. Policy regarding practice of architecture—preparation of 
working drawings by department limited. (1) It is the policy of the 
state not to engage in the practice of architecture; however, this policy 
shall not be construed as prohibiting the department of administration 
from 

(a) Engaging in pre-planning functions necessary to prepare a build- 
ing program for presentation to the legislative assembly, 

(b) Supervising construction as provided in section 82-3318, subsection 
(7), or 

(ec) Preparing working drawings for minor projects. 

(2) The department of administration is expressly prohibited from 
preparing working drawings for the construction of a building, when 
the total cost of the construction will exceed ten thousand dollars ($10,- 
000.00). 

History: En. Sec. 20, Ch. 271, L. 1963. 


82-3321. Pecuniary interest in construction of buildings prohibited. 
Neither the controller nor any employee of the department of admin- 
istration shall have a direct or indirect pecuniary interest in any contract, 
transaction or project involving the construction of a building. 

History: En. Sec. 21, Ch. 271, L. 1963. 


82-3322. State agencies abolished. The state records committee, the 
state laboratory commission, the veterans’ memorial fund commission, the 
state furnishing board, and the office of capitol custodian are abolished. 
All records, property and moneys of these agencies are transferred to the 
department of administration. 

History: En. Sec. 22, Ch. 271, L. 1963. 


CHAPTER 34 
OPEN MEETINGS OF PUBLIC AGENCIES 


Section 82-3401. Legislative intent—liberal construction. 
82-3402. Meetings of public agencies to be open to public—exceptions. 
82-3403. Minutes of meetings—public inspection. 
82-3401. Legislative intent—liberal construction. The legislature finds 
and declares that public boards, commissions, councils, and other public 
agencies in this state exist to aid in the conduct of the peoples’ business. 
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It is the intent of this act that actions and deliberations of all public 
agencies shall be conducted openly. The people of the state do not wish 
to abdicate their sovereignty to the agencies which serve them. Toward 
these ends, the provisions of the act shall be liberally construed. 

History: En. Sec. 1, Ch. 159, L. 1963. 


82-3402. Meetings of public agencies to be open to public—exceptions. 
All meetings of public or governmental bodies, boards, bureaus, commis- 
sions or agencies of the state or any political subdivision of the state, or 
organization or agencies supported in whole or in part by public funds, 
or expending public funds, at which any action is taken by such public 
governmental body, board, bureau, commission or agency of the state or 
any political subdivision of the state shall be open to the public, except 
as otherwise specifically provided by law and except any meeting involving 
or affecting ; 

(1) National or state security. 

(2) The disciplining of any public officer or employee, or any hear- 
ing on, or of, a complaint against a public officer or employee, unless the 
public officer or employee requests an open meeting. 

(3) The employment, appointment, promotion, dismissal, demotion 
or resignation of any public officer or employee, unless the public officer 
or employee requests an open meeting. 

(4) The purchasing of public property, the investing of public funds 
or other matters involving competition or bargaining which, if made 
public may adversely affect the public security or financial interest of the 
state or any political subdivision or agency of the state. 

(5) The revocation of a license of any person licensed under-~ the 
laws of the state or any political subdivision of the state, unless the per- 
son licensed requests an open meeting. 

(6) Law enforcement, crime prevention, probation or parole. 


History: En. Sec. 2, Ch. 159, L. 1963. 20 C.J.S. Counties § 88; 62 C.J.S. Munici- 
pal Corporations § 391; 78 C.J.S. Schools 
Collateral References and School Districts § 123. 
Counties©=52; Schools and School Dis- 
tricts€=57. 


82-3403. Minutes of meetings—public inspection. Appropriate min- 
utes of all meetings declared to be open, shall be kept and shall be avail- 
able for inspection by the public. 

History: En. Sec. 3, Ch. 159, L. 1963. 


CHAPTER 35 
COMMITTEE ON PROBLEMS OF AGING 


Section 82-3501. Committee created. 
82-3502. Composition of committee—appointment and terms of members. 
82-3503. Quorum of committee—officers—meetings. 
82-3504. Functions of committee. 
82-3505. Grants and gifts to committee—deposit and availability. 
82-3506. Report to governor and legislative assembly. 


82-3501. Committee created. There is hereby created the committee 
on problems of aging, hereafter called “the Committee.” 
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History: En. Sec. 1, Ch. 73, L. 1965. Collateral References 


States€>45. 
81 C.J.S. States § 55. 


82-3502. Composition of committee—appointment and terms of mem- 
bers. The committee shall consist of fifteen (15) members appointed by 
the governor as follows: One (1) member each from the following offices: 
state board of health, department of public institutions, Montana medical 
association, public employees retirement system, department of public 
welfare, Montana nurses association, Montana nursing home association, 
the legislative assembly. Seven (7) citizen members shall be selected on 
the basis of active interest, experience and ability, none of whom shall be 
employees of the state. Five (5) committee members shall be appointed 
initially for terms of one (1) year; five (5) shall be appointed initially 
for terms of two (2) years, five (5) shall be appointed initially for terms of 
three (3) years. An appointment to replace a member whose term has 
expired shall be for three (8) years. An appointment to replace a member 
whose term has not expired shall be for the remainder of the term. 

History: En. Sec. 2, Ch. 73, L. 1965. 


82-3503. Quorum of committee—officers—meetings. A majority of the 
members of the committee shall constitute a quorum for the transaction of 
business. The committee shall elect a chairman, a vice-chairman, a sec- 
retary and such other officers as it deems necessary. The committee shall 
meet on call of the chairman of the committee or the governor. 

History: En. Sec. 3, Ch. 73, L. 1965. 


82-3504. Functions of committee. The committee shall: 1. Consult 
with and advise organized efforts by communities, organizations, associ- 
ations and groups that are working toward any and all forms of assistance 
to problems of aging. 

2. Study and identify problems of aging. 

3. Review existing programs for the aging and make recommenda- 
tions to the governor and the legislature for improvements in such pro- 
grams. 

4, Encourage the sponsorship of community projects which will seek 
to make optimum use of the time and talents of retired persons. 

History: En. Sec. 4, Ch. 73, L. 1965. 


82-3505. Grants and gifts to committee—deposit and availability. The 
committee may receive on behalf of the state any grant from the federal 
government or any grant or gift from any source and accept the same so 
that the title shall pass to the state. All grants, grants-in-aid, or gifts shall 
be deposited with the state treasurer and shall be continuously available 
to the committee. 

History: En. Sec. 5, Ch. 73, L. 1965. 


82-3506. Report to governor and legislative assembly. The committee 
shall report to the governor and legislative assembly prior to the end of 
each even-numbered year. 

History: En. Sec. 6, Ch. 73, L. 1965. 
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STATE SOVEREIGNTY AND JURISDICTION 


Sovereignty and territorial jurisdiction of the state, 83-101 to 83-113. 

Rights of the state over persons, 83-201. 

Persons composing the people of the state—residence, rules for determin- 
ing, 83-301 to 83-303. 

Political rights and duties of persons subject to the jurisdiction of the 
state, 83-401 to 83-407. 

Acceptance of amendments to Enabling Act, 83-501 to 83-503. 

Contract actions against state, 83-601 to 83-607. 

Tort actions against state, 83-701 to 83-707. 

Jurisdiction of Indian country, 83-801 to 83-806. 


Chapter 


eae SE St ea f° SES 


CHAPTER 1 


SOVEREIGNTY AND TERRITORIAL JURISDICTION OF THE STATE 


Section 83-101. Sovereignty and style of process. 

83-102. Territorial jurisdiction, limitations on. 

83-103. Military reservations. 

83-104. Glacier National Park. 

83-104.1. Reassumption of jurisdiction over Blackfeet highway. 

83-105. Conveyance to United States of certain minerals in Glacier National 
Park. 

83-106. Yellowstone National Park. 

83-107. State grant of consent to United States to purchase additional lands 
for park purposes. 

83-108. Jurisdiction over lands purchased by United States. 

83-109. Concurrent jurisdiction over Fort Peck dam ceded to United States— 
reservation of rights to state. 

83-110. Consent to purchase of lands by United States for national forest pur- 
poses—jurisdiction. 

83-111. Concurrent police jurisdiction on Blackfeet highway ceded to United 
States. 

83-112. Time when jurisdiction vests in the United States. 

83-113. Consent to migratory bird reservations—jurisdiction. 


83-101. (19) Sovereignty and style of process. The sovereignty of the 
state resides in the people thereof, but the style of all process must be “The 
State of Montana,” and all prosecutions must be conducted in the name of 
the state. 


History: En. Sec. 30, Pol. ©. 1895; Collateral References 
re-en. Sec. 20, Rev. C. 1907; re-en. Sec. 19, Process©—28; States¢—1. 
R. C. M. 1921. Cal. Pol. C. Sec. 30. 72 C.J.S. Process §11; 81 C.J.8. States 


§ 2. 


83-102. (20) Territorial jurisdiction, limitations on. The sovereignty 
and jurisdiction of this state extend to all places within its boundaries, as 
established by the constitution, excepting such places as are under the 
exclusive jurisdiction of the United States; but the extent of such jurisdic- 
tion over places that have been or may be ceded to, purchased, or condemned 
by the United States, is qualified by the terms of such cession, or the laws 
under which such purchase or condemnation has been or may be made. 
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History: En. Sec. 40, Pol. C. 1895; 
re-en. Sec. 21, Rev. C. 1907; re-en. Sec. 20, 
R. C. M. 1921. Cal. Pol. C. Sec. 33. 


Extent of Jurisdiction Qualified by 
Terms of Cession 

This section recognizes the power of the 
state to qualify its cession of federal jur- 
isdiction. State v. Rindal, — M —, 404 
P 2d 327, 329. 


Territory under Control of United States 


Under this section the state consents to 
the purchase, condemnation, or acquisition 
of lands by the United States. Where, 
however, the United States still retains its 
original ownership of the land, neither 
purchase, condemnation, nor acquisition is 
necessary, but actual occupation for any 
purpose indicated in these sections stands 
in lieu thereof. Mere occupancy of gov- 


83-103. 


(21) Military reservations. 
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ernment land by the military for any pur- 
pose not indicated in the law or the con- 
stitution would not of itself be sufficient 
to divest the state of the sovereignty 
granted to it by Congress, nor does the 
right reserved to serve state process on 
these reservations infringe on the exclu- 
sive jurisdiction of the United States. 
State ex rel. Miles v. Tully, 31 M 365, 376, 
78 P 760. 


References 


State ex rel. State Board of Equaliza- 
tion v. Glacier Park Co., 118 M 205, 164 
P 2d 366, 368. 


Collateral References 


States©-1; United States©=3. 
81 CJ.S. States §3; 91 C.J.S. United 
States § 7. 


Authority is granted to and ac- 


knowledged in the United States to exercise exclusive legislation, as pro- 
vided by the constitution of the United States, over the military reservations 
of Fort Assinaboine, Fort Custer, Fort Keogh, Fort Maginnis, Fort Missoula, 
and Fort Shaw, as now established by law, so long as said places remain 
military reservations, to the same extent and with the same effect as if said 
reservations had been purchased by the United States by consent of the 
legislative assembly of the state of Montana. 


All legal process of the state, both civil and criminal, may be served 
upon persons and property found within any of said reservations, or on any 
Indian reservation, in all cases where the United States has not exclusive 
jurisdiction. 

History: En. Sec. 41, Pol. C. 1895; 


re-en. Sec. 22, Rev. C. 1907; re-en. Sec. 21, 
R. C. M. 1921. 


Collateral References 

Criminal Law€=97 (4); 
United States¢=3. 

22 C.J.S. Criminal Law § 139; 42 C.J.S. 


Indians€@=32 ; 


Sovereignty of United States 


The constitution of Montana and this 
section acknowledge absolute sovereignty 
in the United States over the places 
named or referred to therein. State ex rel. 
Miles v. Tully, 31 M 365, 375, 78 P 760. 


References 


State ex rel. State Board of Equaliza- 
tion v. Glacier Park Co., 118 M 205, 164 
P 2d 366, 368. 


83-104. 


Indians §§11, 68, 70-72; 91 C.J.S. United 
States § 7. 

54 Am. Jur. 594, United States, § 81 
et seq. 


State or municipal regulations as appli- 
cable to work on military reservations. 
115 ALR 371 and 127 ALR 827. 

Domicile or residence of person in the 
armed forces. 148 ALR 1413; 149 ALR 
1471; 150 ALR 1468; 151 ALR 1468; 152 
ALR 1471; 153 ALR 1442; 155 ALR 1466; 
156 ALR 1465; 157 ALR 1462 and 158 ALR 
1474. 


(22) Glacier National Park. Exclusive jurisdiction shall be and 


the same is hereby ceded to the United States over and within all the terri- 
tory which is now or may hereafter be included in that tract of land in the 
state of Montana set aside by the act of Congress, approved May 11, 1910, 
for the purposes of a national park, and known and designated as “The 
Glacier National Park,” saving, however, to the said state the right to 
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serve civil or criminal process within the limits of the aforesaid park in any 
suits or prosecution for or on account of rights acquired, obligations in- 
curred, or crimes committed in said state, but outside of said park; and 
saving, further, to the said state the right to tax persons and corporations, 
their franchises, and property, on the lands included in said park: pro- 


vided, however, that jurisdiction shall not vest until the United States, 
through the proper officers, notifies the governor of this state that they as- 


sume police or military jurisdiction over said park. 


History: En. Sec. 1, Ch. 33, L. 1911; 
re-en. Sec. 22, R. C. M. 1921. 


NOTE.—The boundaries of Glacier Na- 
tional Park, as defined in the act of Con- 
gress of May 11, 1910, referred to in this 
section, which is compiled in the United 
States Code as Tit. 16, secs. 161, 162, are 
as follows: Commencing at a point on the 
international boundary, between the United 
States and the Dominion of Canada, at the 
middle of the Flathead river; thence fol- 
lowing southerly along and with the mid- 
dle of the Flathead river to its confluence 
with the middle fork of the Flathead 
river; thence following the north bank of 
said middle fork of the Flathead river to 
where it is crossed by the north boundary 
of the right of way of the Great Northern 
railroad; thence following the said right 
of way to where it intersects the west 
boundary of the Blackfeet Indian reserva- 
tion; thence northerly along said west 
boundary to its intersection with the inter- 
national boundary; thence along said inter- 
national boundary to the place of begin- 


can be interpreted as excluding the Glacier 
National Park lands from the state or 
terminating the state’s sovereignty or 
jurisdiction over them, and any such intent 
is negatived by the reservation of certain 
powers. State ex rel. State Board of 
Equalization v. Glacier Park Co., 118 M 
205, 164 P 2d 366, 368. 


Workmen’s Compensation 


Compensation Act was applicable to in- 
juries sustained in construction work on 
road extending from point in the state to 
a point in Glacier National Park. State 
ex rel. Loney v. Industrial Accident Board, 
87 M 191, 194, 286 P 408. 


References 


State ex rel. Board of County Commrs. 
of Valley County v. Bruce, 106 M 322, 331, 
77 P 2d 403; State v. Rindal, — M —, 404 
P 2d 327, 330. 


Collateral References 
Criminal Law €=97 (4); Taxation€~20; 


United States¢=3. 
22 C.J.S. Criminal Law §139; 84 C.J.S. 
Taxation §12; 91 C.J.S. United States § 7. 


ning. 


Jurisdiction of State 
There are no words in this section which 


83-104.1. Reassumption of jurisdiction over Blackfeet highway. That 
the provisions of the act of Congress of March 15, 1958, P.L. 85-348, 85th 
Congress, 8.1828, 72 Stat. 35-36, to retrocede to the state of Montana such 
concurrent police jurisdiction as has been ceded to the United States of 
America over the rights of way of the Blackfeet highway, including the 
highway itself, and over the rights of way of its connection with the 
Glacier National Park road system on the Blackfeet Indian reservation, 
including the highways themselves, are hereby accepted by the state of 
Montana as required by section 2 of said act of March 15, 1958 (72 Stat. 
35-36) with the understanding on the part of the state of Montana that 
the laws and regulations of the United States of America pertaining to 
Glacier National Park shall cease to apply to the territory of said rights 
of way and highways as in said act of the Congress made and provided. 

History: En. Sec. 1, Ch. 157, L. 1963. Compiler’s Note 


Public Law 85-343, referred to in this 
section, is not compiled in the United 
States Code. 


83-105. Conveyance to United States of certain minerals in Glacier 
National Park. For the purpose of co-operating with the United States of 
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America in Glacier National Park in the state of Montana, the governor, 
secretary of state and commissioner of state lands and investments are 
hereby authorized and directed, under the formalities specified in section 
81-932, relating to execution of patents to state lands, to release, relinquish 
and convey to the United States of America, without cost, all of the right, 
title and interest of the state of Montana in and to the minerals now 
known or hereafter found to exist in the following described property lying 
within the exterior boundaries of Glacier National Park, state of Montana, 
to wit: the northeast quarter (NE) of section thirty-six (36), township 
thirty-four (84) north, range twenty (20) west, Montana principal merid- 
lan. 
History: En. Sec. 1, Ch. 1, L. 1939. 


83-106. (23) Yellowstone National Park. Exclusive jurisdiction shall 
be and the same is hereby ceded to the United States over all that part of 
territory situate in the state of Montana now embraced in the Yellowstone 
National Park, described as follows: 

Beginning at the intersection of the east boundary of Yellowstone Park 
with the south boundary of Montana; thence north to the northeast corner 
of said park; thence west along the north boundary of the park to the 
northwest corner thereof; thence south along the west boundary of the 
park to the boundary between Montana and Idaho; thence easterly along 
that boundary to the west boundary of Wyoming; thence north along the 
west boundary of Wyoming to the northwest corner thereof; thence east 
along the boundary between Wyoming and Montana to the east boundary 
of said park, the place of beginning; containing an area of approximately 
one hundred ninety-eight (198) square miles, saving, however, to the said 
state the right to serve civil or criminal process within the limits of the 
aforesaid described lands, as long as the lands herein described are used 
for a national park, and no other purposes, in suits or prosecutions for or 
on account of rights acquired, obligations incurred, or crimes committed in 
said state, but outside the lands aforesaid. 


History: En. Sec. 1, Ch. 112, L. 1917; 77 P 2d 403 (overruled by Valley County 
re-en. Sec. 23, R. C. M. 1921; amd. Sec. 1, v. Thomas, 109 M 345, 382, 97 P 2d 345); 


Ch. 142, L. 1939. State ex rel. State Board of Equalization 
v. Glacier Park Co., 118 M 205, 164 P 2d 
State Tax Laws 366, 368; State v. Rindal, — M —, 404 P 


The tax laws of Montana do not apply 2d 327, 330. 
to Yellowstone National Park. Yellow- 


stone Park Transp. Co. v. Gallatin County, Collateral References 
31 F 2d 644, reversing 27 F 2d 410. Criminal Law@=97 (4); Taxation€=20; 
United States€=3. 
References 22 C.J.S. Criminal Law § 139; 84 C.J.S8. 


State ex rel. Board of County Commrs. Taxation §12; 91 C.J.S. United States § 7. 
of Valley County v. Bruce, 106 M 322, 331, 


83-107. State grant of consent to United States to purchase additional 
lands for park purposes. The consent of the state of Montana to the pur- 
chase by the United States of lands within the state of Montana to be 
embraced in Yellowstone National Park, other than the lands described in 
section 83-106, and the consent of the state of Montana to the exercise of 
legislative jurisdiction by the United States over any additional lands to 
be embraced in said national park, as such consents may be contained in 
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the act of the second legislative assembly of the state of Montana approved 
February 14, 1891, entitled, “An act ceding to the United States jurisdiction 
over certain lands,” or any amendment of said act, is hereby withdrawn, 
and exclusive legislative jurisdiction over all lands within the state of 
Montana that may be added hereafter to said national park shall be re- 
tained in the state of Montana. 

History: Hn. Sec. 2, Ch. 142, Ts. 1939. Collateral References 


United States@=3. 
91 C.J.S. United States § 7. 


83-108. (25) Jurisdiction over lands purchased by United States. 
Pursuant to article 1, section 8, paragraph 17 of the constitution of the 
United States, consent to purchase is hereby given, and exclusive jurisdic- 
tion ceded, to the United States over and with respect to any lands within 
the limits of this state, which shall be acquired by the complete purchase 
by the United States, for any of the purposes described in said paragraph of 
the constitution of the United States, said jurisdiction to continue as long 
as said lands are held and occupied by the United States for said purposes ; 
reserving, however, to this state the right to serve and execute civil or 
criminal process lawfully issued by the courts of the state, within the 
limits of the territory over which jurisdiction is ceded in any suits or trans- 
actions for or on account of any rights obtained, obligations incurred, or 
crimes committed in this state, within or without such territory; and 
reserving further to the said state the right to tax persons and corporations, 
their franchises and property within said territory; and reserving further 
to the state and its inhabitants and citizens the right to fish and hunt, and 
the right of access, ingress and egress to and through said ceded territory 
to all persons owning or controlling livestock for the purpose of watering 
the same, and saving further to the state of Montana jurisdiction in the 
enforcement of state laws relating to the duties of the livestock sanitary 
board and the state board of health, and the enforcement of any regulations 
promulgated by said boards in accordance with the laws of the state of 
Montana; provided, however, that jurisdiction shall not vest until the United 
States, through the proper officers, shall file an accurate map or plat and 
description by metes and bounds of said lands in the office of the county 
clerk and recorder of the county in which said lands are situated, and 
if such lands shall be within the corporate limits of any city, such map 
or plat shall also be filed in the office of the city clerk of said city, and the 
filing of such map as herein provided, shall constitute acceptance of the 
jurisdiction by the United States as herein ceded. The offer by the state 
of Montana to cede to the federal government legislative jurisdiction over 
areas within the state of Montana as contained in the act of the second 
legislative assembly of the state of Montana, 1891, entitled: “An act giving 
the consent of the state of Montana to the purchase, by the United States, 
of land in any city or town of the state, for the purpose of United States 
courthouse, post office and for other purposes” approved March 5, 1891, as 
amended by the act of the third legislative assembly of 1893, an act entitled: 
“An act giving the consent of the state of Montana to the purchase by the 
United States of land in any city or town of the state for the purpose of 
United States courthouse, post offices and for other like purposes,” approved 
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March 9, 1893, is hereby withdrawn except as to areas heretofore com- 
pletely purchased or acquired by the federal government and over which 
areas the federal government has heretofore assumed either exclusive legis- 


lative jurisdiction or concurrent legislative jurisdiction under the terms of 


one or the other of said acts. 


History: En. Sec. 1, p. 52, L. 1893; 
re-en. Sec. 43, Pol. C. 1895; re-en. Sec. 24, 
Rev. C. 1907; re-en. Sec. 25, R. C. M. 1921; 
amd. Sec. 1, Ch. 155, L. 1939. 


NOTE.—This section was considered and 
held applicable to land owned by the fed- 
eral government within the Fort Peck Res- 
ervation in State ex rel. Board of County 
Commrs. of Valley County v. Bruce, 104 
M 500, 69 P 2d 97, and State ex rel. Board 
of County Commrs. of Valley County v. 
Bruce, 106 M 322, 77 P 2d 4038, both of 
which decisions were overruled by Valley 
County v. Thomas, 109 M 345, 382, 97 P 2d 
345. 


Constitutionality 


The failure of this section to reserve to 
the state the right to tax the personal 
property of persons and private corpora- 
tions located upon lands acquired by the 
federal government as provided therein 
does not render the statute unconstitu- 
tional as violative of sections 1, 2 and 11 
of article XII, providing for the levy of 
uniform taxes upon all property within the 
state except such as is exempted. State ex 
rel. Board of County Commrs. of Valley 
County v. Bruce, 106 M 322, 326 et seq,, 
77 P 2d 403, overruled on another point in 
109 M 345, 382, 97 P 2d 345. 


Ceding Statutes to Be Strictly Construed 


The filing of the map and description 
of the land taken is a condition precedent 
to transfer of jurisdiction to the United 
States. The mere fact that sections 24, 
R. C. M. 1935 (since repealed) and 83-108 
consent to the purchase of state land for 
governmental purposes, does not imply that 
the state ipso facto is divested of sov- 
ereignty, and exclusive control over the 
area is assumed by the federal govern- 
ment; jurisdiction does not pass until 
notice of assumption is given and other 
conditions required by the ceding statutes 
have been performed. Valley County v. 
Thomas, 109 M 345, 368, 379, 97 P 2d 345. 


83-109. 


Criminal Jurisdiction 


Under this section Montana retained 
criminal jurisdiction over crimes commit- 
ted on land purchased by federal govern- 
ment for missile site. State v. Rindal, 
— M —, 404 P 2d 327, 330. 


Exclusive Jurisdiction of United States 


By this section the state gives its con- 
sent to the purchase, and exclusive juris- 
diction is ceded to the United States over 
and with respect to any lands within the 
limits of the state which shall be acquired 
by the United States for the purposes de- 
scribed in the federal constitution. State 
ex rel, Miles v. Tully, 31 M 365, 375, 78 
P 760. 


General Ceding Statutes Not Applicable 
to Project 


The general cession statutes, this and the 
preceding sections, have no application to 
the Fort Peck dam project, the purposes 
of which are flood control and improve- 
ment of navigation, and therefore does not 
fall within the provision of the federal 
constitution relative to cession of jurisdic- 
tion over lands purchased by it “for the 
erection of forts, arsenals, ete., and other 
needful buildings,’ the earthfill dam in 
course of construction not being a “build- 
ing,” though buildings are incidentally 
necessary for the work. Valley County v. 
Thomas, 109 M 345, 365, 97 P 2d 345. 


References 


State ex rel. State Board of Equaliza- 
tion v. Glacier Park Co., 118 M 205, 164 
P 2d 366, 368. 


Collateral References 


Criminal Law@-97 (4); Taxation¢=20; 
United States€=3. 

22 C.J.S. Criminal Law § 139; 84 C.J.S. 
Taxation § 12; 91 C.J.S. United States § 7. 

o4 Am. Jur. 594, United States, §§ 81-88. 


(25.1) Concurrent jurisdiction over Fort Peck dam ceded to 
United States—reservation of rights to state. 


That consent to purchase or 


condemn all necessary lands is hereby given and concurrent jurisdiction 
shall be, and the same is hereby, ceded to the United States over the Fort 
Peck dam, the body of water or artificial lake created by such dam, the land 
under such body of water, and any lands now owned or which may be here- 
after acquired by the United States and which shall touch such body of 
water, all such being situated in the counties of Valley, Phillips, McCone, 
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Garfield, Petroleum and Fergus, state of Montana, saving, however, to the 
said state the right to serve civil or criminal process within the limits of 
the territory over which jurisdiction is so ceded in any suits or prosecu- 
tions for or on account of rights obtained, obligations incurred, or crimes 
committed in said state, within or without said territory, and saving further 
to the said state the right to tax persons and corporations, their franchises 
and property within said territory, and reserving further to the said state 
and its inhabitants, citizens, and nonresidents the right to fish or hunt by 
boat or otherwise, and the right of access, ingress and egress to and through 
said ceded territory to all persons owning or controlling livestock for the 
purpose of watering the same, and saving further to the state jurisdiction 
in the enforcement of the state laws relating to the duties of the livestock 
sanitary board, and the state board of health, and the enforcement of regu- 
lations promulgated by said boards in accordance with the laws of said 
state; provided, however, that jurisdiction shall not vest until the United 
States, through the proper officers, notifies the governor of the state of 
Montana that they assume police or military jurisdiction over said territory. 


History: En. Sec. 1, Ch. 50, Bx. L. 1933. County v. Thomas, 109 M 345, 387, 97 P 
2d 340. 


NOTE.—This section was considered and 
held inapplicable to certain land acquired : 
within the Fort Peck Reservation in State eee i ee ne to Fort Peck Dam 


ex rel. Board of County Commrs. of Valley 


County v. Bruce, 104 M 500, 69 P 2d 97, 
and State ex rel. Board of County Commrs. 
of Valley County v. Bruce, 106 M 322, 77 
P 2d 403, both of which decisions were 
overruled by Valley County v. Thomas, 
109 M 845, 382, 97 P 2d 345. 


County Entitled To License Automobiles 
Owned by Residents of Fort Peck Town- 
site 

Where motor vehicle’s owner resided on 
Fort Peck townsite, Valley county could 
enjoin McCone county and the treasurer 
thereof from issuing automobile license 
upon car owned and taxable within Val- 
ley county, and to cancel such license 
already issued, or to recover from McCone 
county the sums Valley county would have 
received if the license had been issued by 
it. If the motor vehicle’s owner resides 
on Fort Peck townsite, its situs for license 
and tax purposes is ordinarily in the coun- 
ty of its owner’s actual residence or domi- 
cile. Its owner’s voting residence or place 
of habitual or permanent keeping of the 
motor vehicle being immaterial. Valley 


83-110. 


Sections 24, R. C. M. 1935 (since re- 
pealed) and 83-108, are inapplicable to the 
Fort Peck dam reservation. This section, 
specially providing for cession for that 
project, is the controlling act and the 
powers reserved to the state by this sec- 
tion, including the taxing power, con- 
tinue to reside in the state and in the 
respective counties in which the ceded 
lands are situated. (Overruling State ex 
rel. Board of County Commrs. of Valley 
County v. Bruce, 104 M 500, 69 P 2d 97, 
106 M 322, 77 P 2d 403.) Valley County 
v. Thomas, 109 M 345, 381, 97 P 2d 345. 


References 


State ex rel. State Board of Equaliza- 
tion v. Glacier Park Co., 118 M 205, 164 
P 2d 366, 368. 


Collateral References 

Criminal Law@-97 (4); Taxation€=20; 
United States¢=3. 

22 C.J.S. Criminal Law § 139; 84 C.J.S. 
Taxation § 12; 91 C.J.S. United States § 7. 


(25.2) Consent to purchase of lands by United States for 
national forest purposes——jurisdiction. 


For the purpose of more effectively 


co-operating with the United States in the consolidating and rounding out 
of national forests in accordance with land use plans and to facilitate the 
placing of forest lands other than national forest but which are integral 
with national forest lands under stable protection and administration to 
the end of public benefit and to help land owners, including the counties of 
the state in their discretion, to dispose of such of their lands as may be 
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needed for national forest purposes, consent of the state of Montana is 
hereby given to the purchase by the United States of such lands in the 
state of Montana as in the opinion of the secretary of agriculture are needed 
for the purposes contemplated in section 6 of the act of Congress approved 
March 1, 1911, commonly known as, and called, the Weeks law, and/or sec- 
tion 6 of the act of Congress approved June 7, 1924, commonly known as the 
Clarke-McNary law, and/or any other provisions of any act of Congress 
authorizing the purchase of land for national forest purposes, provided that 
the jurisdiction of the state of Montana, both civil and criminal, over per- 
sons upon areas acquired under this act shall not be affected or changed 
by reason of their acquisition and administration by the United States, ex- 
cept so far as the punishment of offenses against the United States is 
concerned, and provided further that the state shall have the same juris- 
diction in respect to such lands as it has in respect to other national forest 
lands within the state, and further provided that all property rights, ease- 
ments, and benefits retained by, or reserved to, owners of lands purchased 
by the United States shall be subject to the tax laws of the state. 


History: En. Sec. 1, Ch. 118, L. 1935. 


Compiler’s Note 

Section 6 of the Weeks law and section 
6 of the Clarke-McNary law are compiled 
in the United States Code as Tit. 16, sec. 
515. 


References 


tion v. Glacier Park Co., 118 M 205, 164 
P 2d 366, 368. 


Collateral References 

Criminal Law€=97 (4); Woods and For- 
estsG8, 

22 C.J.S. Criminal Law § 139; 98 C.J.S. 
Woods and Forests § 11. 


54 Am. Jur. 594, United States, §§ 81-88. 
State ex rel. State Board of HEqualiza- 


83-111. (26.1) Concurrent police jurisdiction on Blackfeet highway 
ceded to United States. That concurrent police jurisdiction shall be, and 
the same is hereby granted to the United States of America, over and within 
all the territory which is now or may hereafter be included in the rights of. 
way of the Blackfeet highway, including the highway itself throughout its 
length between Glacier Park Station and the Canadian boundary line, and 
including also the rights of way of the highways on the Blackfeet Indian 
reservation connecting the Blackfeet highway with the Glacier Park road 
system, including the highways themselves. 


History: En. Sec. 1, Ch. 37, L. 1929. 


References 


State ex rel. State Board of Equaliza- 
tion v. Glacier Park Co., 118 M 205, 164 
P 2d 366, 368. 


83-112. 


Collateral References 

Automobiles€=252; Highways@165. 

40 C.J.S. Highways § 232; 60 C.J.S. Mo- 
tor Vehicles § 169. 


(26.2) Time when jurisdiction vests in the United States. That 


jurisdiction herein granted shall not vest until the United States of America 
through the proper officers, notifies the governor of the state of Montana 
that they assume concurrent police jurisdiction over the said rights of way 
and the said highways. 

History: En. Sec. 2, Ch. 37, L. 1929. Collateral References 


Automobiles€=252; Highways€165. 
40 CJ.S. Highways § 232; 60 C.J.S. 
Motor Vehicles § 169. 
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83-113. Consent to migratory bird reservations—jurisdiction. Con- 
sent of the state of Montana is given to the acquisition by the United 
States by purchase, gift, devise, or lease of such areas of land, water, or 
land and water, in the state of Montana, as the United States may deem 
necessary for the establishment of migratory bird reservations in accord- 
ance with the act of Congress approved February 18, 1929, (as amended), 
entitled “An Act to More Effectively Meet the Obligations of the United 
States under the Migratory Bird Treaty with Great Britain by Lessening 
the Dangers Threatening Migratory Game Birds from Drainage and other 
Causes by the Acquisition of Areas of Land and of Water to furnish in 
Perpetuity Reservations for the Adequate Protection of such Birds; and 
Authorizing Appropriations for the Establishment of such Areas, their 
Maintenance and Improvement and for other Purposes,” reserving how- 
ever, to the state of Montana full and complete jurisdiction and authority 
over all such areas not incompatible with the administration, mainte- 
nanee, protection, and control thereof by the United States under the terms 
of said act of Congress. 


History: En. Sec. 1, Ch. 96, L. 1961. referred to in this section, is compiled in 
rie the United States Code as Tit. 16, secs. 
Compiler’s Note TS to Tide 715 eatip testo 11>. Ee 7loal 


The act of Congress February 18, 1929, to 715 r. 


CHAPTER 2 


RIGHTS OF THE STATE OVER PERSONS 


Section 83-201. Rights over persons enumerated. 


83-201. (26) Rights over persons enumerated. The state has the fol- 
lowing rights over persons within its limits, to be exercised in the cases 
and in the manner provided by law: 

1. To punish for crime. 


2. To imprison or confine for the protection of the public peace or 
health, or of individual life or safety. 


3. To imprison or confine for the purpose of enforcing civil remedies. 


4. To establish custody and restraint for the persons of idiots, lunatics, 
drunkards, and other persons of unsound mind. 


5. To establish custody and restraint of paupers for the purpose of 
their maintenance. 

6. To establish custody and restraint of minors unprovided for by 
natural guardians, for the purposes of their education, reformation, and 
maintenance. 

7. To require services of persons, with or without compensation, in 
military duty; in jury duty; as witnesses; as town, village, or city officers ; 
in highway labor; in maintaining the public peace; in enforcing the service 
of process; in protecting life and property from fire, pestilence, wreck, and 
flood ; and in such other cases as are provided by statute. 

History: En. Sec. 50, Pol. ©. 1895; Collateral References 


re-en. Sec. 25, Rev. C. 1907; re-en. Sec. States€—21. 
26, R. C. M. 1921. Cal. Pol. C. Sec. 37. 81 C.J.S. States § 26. 


ALT 
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CHAPTER 3 


PERSONS COMPOSING THE PEOPLE OF THE STATE—RESIDENCE, 
RULES FOR DETERMINING 


Section 83-301. Who are the people. 


The people, as a political body, 


83-302. Who are citizens. 
83-303. Residence, rules for determining. 
83-301. (31) Who are the people. 
consist : 


1. Of electors. 


2. Of citizens not electors. 


History: En. Sec. 70, Pol. C. 1895; 
re-en. Sec. 30, Rev. C. 1907; re-en. Sec. 31, 
BR. C. M. 1921. Cal. Pol. C. Sec. 50. 


83-302. (32) Who are citizens. 


Collateral References 
StatesG-1. 
81 C.J.S. States § 1. 


The citizens of the state are: 


1. All persons born in this state and residing within it, except the 


children of transient aliens. 


2. All persons born out of this state who are citizens of the United 


States and residing within this state. 


History: En. Sec. 71, Pol. C. 1895; 
re-en, Sec. 31, Rev. C. 1907; re-en. Sec. 32, 
R. C. M. 1921. Cal. Pol. C. Sec. 51. 


Intent to Reside in State 


Where it appeared that the architects 
for the state capitol building were citizens 
of the United States, and, before the con- 
tract for furnishing plans, specifications, 
and detail drawings for said building was 


made, left their former residence without 
intending to return, and with the inten- 
tion of residing in this state, they were 
citizens of the same under this section. 
Donovan v. State Capitol Commission, 21 
M 344, 345, 53 P 1133. 


Collateral References 


Citizens€=2 et seq. 
14 C.J.S. Citizens §§ 1, 2 et seq. 


83-303. (33) Residence, rules for determining. Every person has, in 
law, a residence. In determining the place of residence the following rules 


are to be observed: 


1. Itis the place where one remains when not called elsewhere for labor 
or other special or temporary purpose, and to which he returns in seasons 


of repose. 


2. There can only be one residence. 


3. A residence cannot be lost until another is gained. 
4. The residence of the father during his life, and after his death the 
residence of the mother, while she remains unmarried, is the residence of 


the unmarried minor children. 


5. The residence of the husband is presumptively the residence of the 


wite. 


6. The residence of an unmarried minor who has a parent living cannot 
be changed by either his own act or that of his guardian. 
7. The residence can be changed only by the union of act and intent. 


History: En. Sec. 72, Pol. C. 1895; 
re-en. Sec. 32, Rev. C. 1907; re-en. Sec. 33, 
R. C. M. 1921. Cal. Pol. C. Sec. 52. 


Guides for Interpretation 


The rules set forth in this section are 
guides for interpretation of the meaning 
of “residence” which must be applied to 


each case in the light of the facts of that 
ease; they are not a definition. McCarthy 
v. Montana Power Co., 143 M 134, 387 
P 2d 438. 


Minor of School Age 


Since the residence of a minor of school 
age committed to the state vocational 
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school is where the father or mother re- 
side, inmates thereof sent thereto from 
the various counties of the state are not 
resident in the school district in which 
that institution is located, within the 
meaning of section 75-1903, and mandamus 
does not le to compel its superintendent 
to furnish a list of them to the clerk of 
that district for school census purposes. 
State ex rel. Johnson v. Kassing, 74 M 25, 
29, 238 P 582. 


“Residence” Synonymous with ‘“Domi- 
cile”’ 

Where statutes refer only to residence 
and not to domicile, as does this section, 
the courts have generally held that the 
word “residence” will be construed to mean 
practically the same as “domicile.” State 
ex rel. Duckworth v. District Court, 107 M 
97, 101, 80 P 2d 367. 


Resident Freeholder 


A freeholder becomes a resident under 
this section upon union of act and intent. 
If the intention to establish a permanent 
residence be ascertained, the recency of 
the establishment is immaterial. Kunesh 
v. Great Falls, 132 M 285, 317 P 2d 297, 
301. 


Special Purpose 

Where the decedent had been a lifelong 
resident of one county but went to an 
adjoining county to a rest home because 


83-402 


no similar care could be given him in his 
home county and while there be bought 
and paid for funeral services and a ceme- 
tery lot in his home county and voted in 
an election in his home county but died 
while at the rest home, it was obvious 
that he had no intention of changing his 
residence and his presence in the adjoin- 
ing county was for a special purpose as 
intended by this section. In re Ingersol’s 
Estate, 128 M 230, 272 P 2d 1003, 1005. 


Wandering Child 


A wandering thirteen-year-old child from 
another state was incapable of establish- 
ing residence in Montana where she had 
no means of support and roamed from 
place to place for approximately one 
month. State ex rel. Lewis and Clarke 
County v. State Board of Public Welfare, 
141 M 209, 376 P 2d 1002, 1003. 


References 


Arehery.eArcher, 1OGuMC 116, 219, 75-P 
2d 783; Wilson v. Hoisington, 110 M 20, 
24, 98 P 2d 369; In re Takahashi’s Estate, 
118 M 490, 497, 129 P 2d 217; In re 
Smith’s Estate, 126 M 558, 255 P 2d 687, 
691; Murphy v. Murphy, 134 M 594, 335 
P 2d 296, 298. 


Collateral References 
DomicileC1 et seq. 

28 C.J.S. Domicile §§ 1, 3, 4. 
17A Am. Jur. 201, Domicile, § 9. 


CHAPTER 4 


POLITICAL RIGHTS AND DUTIES OF PERSONS SUBJECT TO THE 
JURISDICTION OF THE STATE 


Section 83-401. Right of protection. 


Every person while within the juris- 


83-402. Allegiance. 

83-403. Allegiance, how renounced. 

83-404. Persons not citizens. 

83-405. Eligibility to office. 

83-406. Rights and duties of citizens not electors. 

83-407. Rights and duties of citizens of other states. 
83-401. (34) Right of protection. 


diction of this state is entitled to its protection. 


History: En. Sec. 80, Pol. C. 1895; 
re-en. Sec. 33, Rev. C. 1907; re-en. Sec. 34, 
R. C. M. 1921. Cal. Pol. C. Sec. 54. 


83-402. (35) Allegiance. 


Collateral References 


Civil Rights¢=1. 
14 C.J.S. Civil Rights § 1. 


Prohibition as means of controlling ac- 
tion of secretary of state. 115 ALR 14. 


Allegiance is the obligation of fidelity and 


obedience which every citizen owes to the state. 


History: En, Sec.. 81, Pol. C. 1895; 
re-en. Sec. 34, Rev. C. 1907; re-en. Sec. 35, 
R. C. M. 1921. Cal. Pol. C. Sec. 55. 


Collateral References 


CitizensG—2, 
14 C.J.S. Citizens §§ 1, 3. 
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83-403. (36) Allegiance, how renounced. Allegiance may be renounced 
by a change of residence. 


History: En. Sec. 82, Pol. C. 1895; Collateral References 
re-en. Sec. 35, Rev. C. 1907; re-en. Sec. 36, CitizensG=2. 
R. C. M. 1921. Cal. Pol. C. Sec. 56. 14 C.J.S. Citizens §§ 1, 3. 


83-404. (37) Persons not citizens. Persons in this state not its citizens 
are either: 
1. Citizens of other states; or, 


2. Aliens. 
History: En. Sec. 83, Pol. C. 1895; Collateral References 
re-en. Sec. 36, Rev. C. 1907; re-en. Sec. 37, Aliens€1; Citizens¢=2. 
R. C. M. 1921. Cal. Pol. C. Sec. 57. 3 0.5.8. Aliens §§ 1, 2; 14 O.J.8. Citizens 


ita bn 


83-405. (38) Eligibility to office. Every elector is eligible to the office 
for which he is an elector, except where otherwise specially provided. 


History: En. Sec. 84, Pol. C. 1895; Collateral References 
re-en. Sec. 37, Rev. C. 1907; re-en. Sec. 38, Officers©>18. 
R. C. M. 1921. Cal. Pol. C. Sec. 58. 67 O.J.8. Officers § 11. 


83-406. (39) Rights and duties of citizens not electors. An elector has 
no rights or duties beyond those of a citizen not an elector, except the right 
and duty of holding and electing to office. | 


History: En. Sec. 85, Pol. C. 1895; Collateral References 
re-en. Sec. 38, Rev. C. 1907; re-en. Sec. 39, Elections¢=59. 
R. C. M. 1921. Cal. Pol. C. Sec. 59. 99 C.I.S. Elections § 16. 


83-407. (40) Rights and duties of citizens of other states. A citizen 
of the United States, who is not a citizen of this state, has the same rights 
and duties as a citizen of this state not an elector. 


History: En. Sec. 86, Pol. C. 1895; Collateral References 
re-en. Sec. 39, Rev. C. 1907; re-en. Sec. 40, Citizens@-11. 
R. C. M. 1921. Cal. Pol. C. Sec. 60. 14 O.J.8. Citizens § 2. 
References 


State ex rel. Wulf v. McGrath, 111 M 96, 
100, 106 P 2d 183. 


CHAPTER 5 
ACCEPTANCE OF AMENDMENTS TO ENABLING ACT 


Section 83-501. Acceptance of congressional amendment to sec. 11 of the Enabling Act. 
83-502. Acceptance of congressional amendment to sec. 11 of the Enabling Act. 
83-503. Acceptance of congressional amendment to sec. 12 of the Enabling Act. 


83-501. Acceptance of congressional amendment to sec. 11 of the En- 
abling Act. The state of Montana hereby accepts the amendment to section 
eleven of the act approved February 22, 1889, (25 Stat. 676), relating to 
the admission into the Union of the States of North Dakota, South Dakota, 
Montana and Washington, approved by the President of the United States 
June 25, 1938, which amendment reads as follows: 
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“BE IT ENACTED BY THE SENATE AND HOUSE OF REPRESEN- 
TATIVES OF THE UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, That so much of the second paragraph of section 11 of the 
act relating to the admission into the Union of the States of North Dakota, 
South Dakota, Montana, and Washington, approved February 22, 1889, as 
amended, as reads ‘but leases for grazing and agricultural purposes shall 
not be for a term longer than five years,’ is amended to read as follows; ‘but 
leases for grazing and agricultural purposes shall not be for a term longer 
than ten years.’ ”’ Approved June 25, 1938. 

History: En. Sec. 1, Ch. 8, L. 1989. 


83-502. Acceptance of congressional amendment to sec. 11 of the En- 
abling Act. The state of Montana hereby accepts the amendment to sec- 
tion eleven of the act approved February 22, 1889 (25 Stat. 676), relating 
to the admission into the Union of the states of North Dakota, South Da- 
kota, Montana and Washington, approved by the President of the United 
States, April 13, 1948, (Public Law 480—80th Congress), which amendment 
reads as follows: 

“Be it Enacted by the Senate and House of Representatives of the 
United States of America in Congress Assembled, that the second paragraph 
of Section 11 of the Act relating to the admission into the Union of the 
States of North Dakota, South Dakota, Montana and Washington, approved 
February 22, 1889, as amended, is amended to read as follows: ‘Except as 
otherwise provided herein, the said lands may be leased under such regu- 
lations as the legislature may prescribe. Leases for the production of 
minerals, including leases for exploration for oil, gas, and other hydrocar- 
bons and the extraction thereof, shall be for such term of years and on such 
conditions as may be from time to time provided by the legislatures of the 
respective states; leases for grazing and agricultural purposes shall be 
for a term not longer than ten years; and leases for development of hydro- 
electric power shall be for a term not longer than fifty years.’ Approved 
April 18, 1948.” 


History: En. Sec. 1, Ch. 18, L. 1949. NOTE.—Publie Law 480, referred to in 
this section, is chapter 183, 62 U. S. Stat. 
at Lion. 4.70. 


83-503. Acceptance of congressional amendment to sec. 12 of the En- 
abling Act. The state of Montana hereby accepts the amendment to sec- 
tion twelve of the Enabling Act approved February 22, 1889, (25 Stat. 676), 
relating to the admission into the Union of the states of North Dakota, 
South Dakota, Montana and Washington, approved by the President of 
the United States, February 26, 1957, (Public Law 6, 85th Congress), 
which amendment reads as follows: 

“BE IT ENACTED BY THE SENATE AND HOUSE OF REPRE- 
SENTATIVES OF THE UNITED STATES OF AMERICA IN CON- 
GRESS ASSEMBLED, that section 12 of the act relating to the admis- 
sion into the Union of the States of North Dakota, South Dakota, Montana 
and Washington, approved February 22, 1889, is amended to read as 
follows: ‘That upon the admission of each of said States into the Union, 
in accordance with the provisions of this act, fifty sections of unappro- 
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priated public lands within such States, to be selected and located in 
legal subdivisions as provided in section 10 of this act, shall be, and 
are hereby, granted to said States for public buildings at the capital of 
said States for legislative, executive and judicial purposes, including con- 
struction, reconstruction, repair, renovation, furnishings, equipment, and 
any other permanent improvement of such buildings and the acquisition 
of necessary land for such buildings, and the payment of principal and 
interest on bonds issued for any of the above purposes.’ 

“See. 2. This act shall take effect as of February 22, 1889.” Ap- 
proved February 26, 1957. 

History: En. Sec. 1, Ch. 209, L. 1957. 


CHAPTER 6 


CONTRACT ACTIONS AGAINST STATE 


Section 83-601. Jurisdiction of district courts. 

83-602. Administrative procedures—exhaustion—time limitations. 

83-603. Stipulations or conditions in contract restricting enforcement of rights 
void. 

83-604. Liability of state—limitations—costs. 

83-605. Practice and procedure. 

83-606. Attorney general—service of process upon—power to arbitrate, compro- 
mise and settle. 

83-607. Judgments—payment. 


83-601. Jurisdiction of district courts. The district courts of the state 
of Montana shall have exclusive original jurisdiction to hear, determine, 
and render judgment on any claim or dispute arising out of any express 
contract entered into with the state of Montana or any agency, board or 
officer thereof. 

History: En. Sec. 1, Ch. 138, L. 1955. Collateral References 


StatesC191 (1.9). 
81 C.J.S. States § 213 et seq. 


83-602. Administrative procedures — exhaustion — time limitations. 
Whenever any contracting agency of the state of Montana provides a pro- 
cedure for the settlement of any question or dispute arising between the 
contractor and said agency, the contractor, before proceeding to bring an 
action in court under the provisions of this act, must resort to such pro- 
cedure within the time specified in his contract or, if no time is specified, 
within ninety (90) days after the question or dispute has arisen; provided, 
however, that in the case where a settlement procedure is provided by said 
contracting agency, all actions authorized hereunder must be commenced 
within one (1) year after a final decision has been rendered pursuant to such 
settlement procedure, and, provided further, that in the case where 
no settlement procedure is provided by said contracting agency, the action 
must be commenced by the contractor within one (1) year after the cause 
of action has arisen. 

History: En. Sec. 2, Ch. 138, L. 1955. 


83-603. Stipulations or conditions in contract restricting enforcement 
of rights void. Every stipulation or condition in a contract by which any 
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party thereto is restricted from enforcing his rights under the provisions 
of this act is void. 
History: En. Sec. 3, Ch. 138, L. 1955. 


83-604. Liability of state—limitations—costs. The state of Montana 
shall be liable in respect to any contract entered into in the same manner 
and to the same extent as a private individual under like circumstances, 
except the state of Montana shall not be liable for interest prior to or after 
judgment, nor for punitive damages. Costs shall be allowed in all courts 
to the successful claimant, to the same extent as if the state of Montana 
were a private litigant, except that such costs shall not include attorney’s 
fees. 

History: En. Sec. 4, Ch. 138, L. 1955. 


83-605. Practice and procedure. In actions under the provisions of 
this act, the forms of process, writs, pleadings and motions, and the practice 
and procedure, together with the right of appeal to the supreme court of 
the state of Montana, shall be the same as if the state of Montana were a 
private person, and provisions for counterclaim and setoff, shall be the 
same as if the state of Montana were a private person. 

History: En. Sec. 5, Ch. 138, L. 1955. 


83-606. Attorney general—service of process upon—power to arbitrate, 
compromise and settle. The attorney general of the state of Montana is 
hereby designated as the person upon whom all process shall be served, 
and he shall have full charge of such litigation on behalf of the state of 
Montana, and by and with the consent of the board of examiners of the 
state of Montana, he is authorized to arbitrate, compromise or settle any 
claim cognizable under this act, after the institution of any suit thereon, 
and further, with the approval of the court in which said suit is pending. 

History: En. Sec. 6, Ch. 138, L. 1955. 


83-607. Judgments—payment. A final judgment shall be the obliga- 
tion of the state of Montana, and shall be paid out of funds appropriated 
by the legislative assembly of the state of Montana next succeeding the 
date of judgment. 

History: En. Sec. 7, Ch. 138, L. 1955. 


CHAPTER 7 
TORT ACTIONS AGAINST STATE 


Section 83-701. Jurisdiction of district courts—limitation of liability of state to the 
extent of insurance coverage—no liability for punitive damages or 
interest—costs. 

83-702. Practice and procedure. 

83-703. Right of appeal—bond not to be required of state. 

83-704. Attorney general—service of process upon—power to arbitrate, com- 
promise and settle. 

83-705. Judgment as obligation of state. 

83-706. Effect of insurance—immunity of state for claims in excess of col- 
lectible insurance. 

83-707. Act not to affect causes of action arising under Workmen’s Compen- 
sation Act. 
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83-701. Jurisdiction of district courts — limitation of liability of state 
to the extent of insurance coverage—no liability for punitive damages or in- 
terest—costs. The district courts of the state of Montana shall have 
exclusive jurisdiction to hear, determine, and render judgment to the 
extent of the insurance coverage carried by the state of Montana on any 
claim against the state of Montana for money only, accruing on or after 
the passage and approval of this act, on account of damage to or loss of 
property, or on account of personal injuries or death caused by the negli- 
gence or wrongful act or omission of any employee of the state of 
Montana, while acting within the scope of his office or employment, under 
circumstances where the state of Montana, if a private person, would be 
liable to the claimant for such damage, loss, injury or death, in accordance 
with the law of the state of Montana. The state of Montana shall be liable 
in respect of such claims to the said claimant in the same manner and 
to the same extent as a private individual under like circumstances, 
except the state of Montana shall not be liable for interest prior to judg- 
ment, nor for punitive damages. Costs shall be allowed in all courts to the 
successful claimant, to the same extent if the state of Montana were a 
private litigant, except that such costs shall not include attorneys’ fees. 


History: En. Sec. 1, Ch. 254, L. 1959. dependent on governmental or proprietary 


nature of function. 40 ALR 2d 927. 
Injury to property inflicted by wild 

animal, liability of state. 57 ALR 2d 255. 
Injury or death from blood transfusion, 

liability of state. 59 ALR 2d 786. 
Liability or indemnity insurance carried 


Collateral References 


States@112. 
81 C.J.S. States §§ 129, 131. 


Abrogation of state’s immunity from 


liability or suit as affecting immunity of 
county. 161 ALR 367. 

Liability of state for spread of fire pur- 
posely and lawfully kindled. 24 ALR 2d 
291. 

Immunity of state or governmental unit 
or agency from liability for damages in 
tort in operating hospital. 25 ALR 2d 203. 

State’s immunity from tort liability as 


83-702. Practice and procedure. 


by governmental unit as affecting im- 
munity from tort liability. 68 ALR 2d 
1437. 

Injury inflicted by horse, dog, or other 
domestic animal exhibited at show, lia- 
bility of state. 80 ALR 2d 898. 

Governmental immunity from liability 
for performing autopsy. 83 ALR 2d 970. 


In actions under the provisions of 


this act, the forms of process, writs, pleadings and motions, and the prac- 
tice and procedure shall be the same as if the state of Montana were a 
private person, and the same provisions for counterclaim and setoff, and 
for interest upon judgment shall be the same as if the state of Montana 
were a private person. 

History: En. Sec. 2, Ch. 254, L. 1959. 


83-703. Right of appeal—bond not to be required of state. The right 
of appeal from final judgment in the district court shall be governed by 
the same rules of practice and procedure that exist for private persons, 
except the state of Montana shall at no time be required to post a bond 
either on appeal or at any other time during the said litigation. 

History: En. Sec. 3, Ch. 254, L. 1959. 


83-704. Attorney general—service of process upon—power to arbitrate, 
compromise and settle. The attorney general of the state of Montana 
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is hereby designated as the person upon whom all process shall be served, 

and he shall have full charge of such litigation on behalf of the state of 

Montana, and by and with the consent of the board of examiners of the 

state of Montana, he is authorized to arbitrate, compromise or settle any 

claim cognizable under this act, after the institution of any suit thereon, 

and further, with the approval of the court in which said suit is pending. 
History: En. Sec. 4, Ch. 254, L. 1959. 


83-705. Judgment as obligation of state. A final judgment shall be 
the obligation of the state of Montana, and shall be paid in the same 
manner as other claims against the state. 

History: En. Sec. 5, Ch. 254, L. 1959. 


83-706. Effect of insurance—immunity of state for claims in excess 
of collectible insurance. Where collectible insurance coverage from any 
insurer is available to pay on behalf of, or to indemnify, the state of 
Montana, for any settlement, compromise or judgment under this act, 
any cause of action shall be subject to the terms and conditions of such 
policy or policies of insurance applicable; and in such event the state 
of Montana shall be immune under this act from any claim or demand, 
including judgments, in excess of such collectible insurance. 

History: En. Sec. 6, Ch. 254, L. 1959. 


83-707. Act not to affect causes of action arising under Workmen’s 
Compensation Act. Nothing herein contained shall be construed to affect 
any cause of action arising under the Workmen’s Compensation Act. 

History: En. Sec. 7, Ch. 254, L. 1959. 


CHAPTER 8 
JURISDICTION OF INDIAN COUNTRY 


Section 83-801. Criminal jurisdiction of Flathead Indian country to be assumed. 

83-802. Resolution of Indian tribes requesting state jurisdiction—governor’s 
proclamation—consent of county commissioners. 

83-803. Date of assumption of jurisdiction—application of state law in Indian 
country. 

83-804. Rights, privileges and immunities reserved to Indians. 

83-805. Indian culture protected. 

83-806. Withdrawal of consent to state jurisdiction. 


83-801. Criminal jurisdiction of Flathead Indian country to be as- 
sumed. The state of Montana hereby obligates and binds itself to assume, 
as herein provided, criminal jurisdiction over Indians and Indian territory 
of the Flathead Indian reservation and country within the state in ac- 
cordance with the consent of the United States given by the act of August 
15, 1953 (Public Law 280, 88rd Congress, Ist session). 


History: En. Sec. 1, Ch. 81, L. 1963. Compiler’s Note 


Public Law 280, referred to in this sec- 
tion, is compiled in the United States Code 
as Tit. 18, sec. 1162; Tit. 28, sec. 1360. 
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83-802. Resolution of Indian tribes requesting state jursidiction— 
governor’s proclamation—consent of county commissioners. Whenever 
the governor of this state shall receive from the tribal council or other 
governing body of the Confederated Salish and Kootenai Indian tribes, 
community, band or group of Indians in this state, a resolution, expressing 
its desire that its people and lands be subject to the criminal and/or civil 
jurisdiction of the state of Montana to the extent authorized by federal 
law and regulation, he shall issue within sixty (60) days a proclamation 
to the effect that such jurisdiction shall apply to those Indians and their 
territory, or reservation in accordance with the provisions of this act; pro- 
vided, that he shall not issue such proclamation until such resolution has 
been approved in’the manner provided for by the charter, constitution 
or other fundamental law of the tribe or tribes, if said document provides 
for such approval; provided further that he shall not issue such proclama- 
tion until there has been first obtained the consent of the board of county 
commissioners of each county which encompasses any portion of the 
reservation of such tribe or tribes. | 

History: En. Sec. 2, Ch. 81, L. 1963. 


83-803. Date of assumption of jurisdiction—application of state law 
in Indian country. Sixty (60) days from the date of issuance of the 
proclamation of the governor as provided for by section 83-802, the state of 
Montana shall assume jurisdiction over offenses committed by or against 
Indians in the lands prescribed in the proclamation to the same extent that 
this state has jurisdiction over offenses committed elsewhere within this 
state, and the criminal and/or civil laws of this state shall have the same 
force and effect within such lands as they have elsewhere within this state. 


History: En. Sec. 3, Ch. 81, L. 1963. 


83-804. Rights, privileges and immunities reserved to Indians. Noth- 
ing in this act shall authorize the alienation, encumbrance or taxation of 
any real or personal property, including water rights, belonging to any 
Indian or any Indian tribe, band or community that is held in trust by 
the United States; or shall authorize regulation of the use of such prop- 
erty in a manner inconsistent with any federal treaty, agreement, or stat- 
ute or with any regulation made pursuant thereto; or shall confer juris- 
diction upon the state of Montana to adjudicate, in probate proceedings 
or otherwise, the ownership or right to possession of such property or any 
interest therein; or shall deprive any Indian or any Indian tribe, band 
or community of any right, privilege or immunity afforded under federal 
treaty, agreement, statute, or executive order with respect to hunting, 
trapping, fishing or the control, licensing or regulation thereof. 


History: En. Sec. 4, Ch. 81, L. 1963. 


83-805. Indian culture protected. Nothing in this act shall deprive, 
the Indian tribe, band or community from carrying on its age-old tribal 
dances, feasting or customary Indian celebrations or in any way try to 
destroy the Indian culture. 


History: En. Sec. 5, Ch. 81, L. 1963. 
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83-806. Withdrawal of consent to state jurisdiction. Any Indian tribe, 
community, band or group of Indians that may consent to come within 
the provisions of this act may, within two (2) years from the date of 
the governor’s proclamation, withdraw their consent to be subject to the 
criminal and/or civil jurisdiction of the state of Montana, by appropriate 
resolution, and within sixty (60) days after receipt of such resolution the 
governor shall issue a proclamation to that effect. 

History: En. Sec. 6, Ch. 81, L. 1963. 
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